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ESTABLISHING THE MECHANISM OF ACCESS AND SHARING OF BENEFITS 
ARISING FROM THE UTILIZATION ON GENETIC RESOURCES RELATED TO 
TRADITIONAL KNOWLEDGE IN INDONESIA 
 
Genetic resource (GR) is foundation of human life, as a source of food, industrial raw materials, 
pharmaceuticals, and medicines. From its utilization may provide financial benefit to the provider 
and the user of GR. Unfortunately, most of it obtained through bio-piracy from developing 
countries, including Indonesia. Furthermore, in the early 1980s, access and benefit sharing (ABS) 
to genetic resources became an international issue. It leads to the adoption of the Convention on 
Biological (CBD) in 1992. However, since the CBD was approved in 1992, the whole ideas of 
excellence of it could not be implemented, problem on it still arises. The Parties think the rules on 
it are still unclear as well as the lack of an additional protocol that provides an explanation of ABS 
mechanism. Finally, after going through a long process, the Protocol related to ABS arrangement 
has been successfully established, namely The Nagoya Protocol. As a member of CBD and the 
Nagoya Protocol, Indonesia has the consequences to immediately implementing the provisions of 
CBD and Nagoya Protocol, including the obligation to immediately establishing the mechanism of 
ABS in order to develop the protection on GR related to traditional knowledge (TK). 
This study starts by first deep analysis the object of study 'traditional knowledge' and 'genetic 
resources'. It becomes important to remember though in general the international community have 
the same view of the importance of providing protection for TK including related to GR, however 
until now there is no single definition agreed on it. Meanwhile, the ABS terminology is also other 
important issue that must be disposed of understanding and expressly limits. Furthermore, even 
though Indonesia have been ratified the CBD more than 20 years, however until now Indonesia 
seems  ‘confusion’ to decide which form of protection is suitable and shall be developed in 
Indonesia. Through this research, I try to find out which form of protection should be developed in 
Indonesia by identifying possible relevance legal issues in order to establish the mechanism of 
ABS for the utilization of GR related to TK in Indonesia. 
The result of this research shows that even though there is no clear definition and contradiction on 
‘TK and ‘GR, at the same time, leaving a definition dynamic and flexible is also giving the 
opportunity to the parties to establish a national policy that suitable for their national interest, and 
definitions are created to complete each other. In the context of regulations, the discussion on 
protecting TK has been slow and difficult since there is lack of agreement due to the different 
interest between developed and developing countries. Moreover, it identifies two potential ways to 
protect TK related to GR over their utilization, are defensive protection and positive protection.  
In the context of Indonesia, since ratified the CBD on 1994 there are several efforts that have been 
done by the Government of Indonesia. However, in order to establish the mechanism of ABS, 
there are several factor that caused the protection on TK in Indonesia has not yet optimal, are the 
weakness of public awareness, lack of written evidence, lack of indigenous peoples data, the 
pharmaceutical markets (industries), and lack of Regulation. Moreover, there are also several 
potential legal issues as well as ensuring the State sovereignty and recognition the rights of 
indigenous communities that need to be considered. In short, it can divide into two. First, positive 
protection form encompasses the amendment certain Articles in the Patent Law No. 14/2001, and 
establishing a sui generis law for the protection of TK. It identifies several potential legal issues 
that should be considered by the Government, are: the minimum requirements which consists of 
some basic ideas of protection, the obligation to develop the supporting institutions, prior informed 
consent (PIC) and mutually agreed terms (MAT); Second, defensive protection form. It is intended 
as a deterrent to avoid granting intellectual property (IP) right to the wrong parties. It realizes in the 
form of TK database. Moreover, potential relevance legal issues that identified are related to prior 
informed consent and clarify of objective, the date of publication, language availability, and the 
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1. 1. Background 
Since the beginning of human life, we have taken the advantages from what the nature 
provided. We using the animals and plants to discovering billion of containts :useful 
genetic resources (hereinafter referred to as GR) on it. It is the foundation of human life, 
as a source of food production, industrial raw materials, pharmaceutical, medicines and 
other products. Some of it discovered through the intensive and long research, others 
discovered through the traditional knowledge (hereinafter referred to as TK). However, 
the huge part of what nature provide for us remains undiscovered. In addition, Stephen B. 
Brush said that genetic resource is the foundation of all food production, the key to 
feeding unprecedented numbers of people in times of climate and other environmental 
change.1 It is our responsibility to maintain it.   
As a country having a rich biodiversity, Indonesia is also a country that possesses a 
diversity of ethnic and race reaching up to 300 ethnic groups. Each ethnic and tribe has 
different cultures, and different TK. They got it from their ancestors generation to 
generation. A wealth of biodiversity and TK possessed by a country, gives the provider 
country received benefits from it, including Indonesia. However, this fact does not 
automatically put Indonesia in a beneficial position,2 especially, since the enactment of 
                                                        
1 Brush, Steven B., “Providing Former Rights Through In Situ Conservation of Crop Genetic Resources”, 3 
Background Study Paper the Commission on Plant Genetic Resources of FAO, November 1994, p.2. 
2 As neighboring country, the relationships between Indonesia-Malaysia are fluctuating.  It is due to 
Malaysia frequently claimed some Indonesian traditional knowledge as their traditional knowledge, such as:    
1. Batik. Due to Malaysia claimed Batik as theirs, the Government of Indonesia then registered Batik to 
UNESCO to get acknowledgment. After through many examinations, on October 2nd 2009 UNESCO 
declared that Batik is Indonesia Cultural Heritage; 
2. Traditional song "Rasa Sayange". The problem ended on November 11th, 2007 when the Minister of 
Arts, Culture and Cultural Heritage of Malaysia Rais Yatim acknowledged "Rasa Sayange" song as 
Indonesian culture; 
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Intellectual Property Rights regime (hereinafter referred to as IPRs) sometimes does not 
work for developping countries.  
There is even a presumption, particularly Patent Law often considered fertilize the 
practices of bio-piracy. It can be seen from the number of misappropriation acts of 
Indonesian TK done by other countries by utilizing Paten Law regime. As example the 
patenting of Tempe, which is Indonesian’s traditional food that made from soybean 
fermentation can be seen. At least 19 Patents was granted for Tempe. 13 Patens are 
granted in United States belongs to ZL Limited Partnership are 8 Patents, 2 Patents are 
belong to Pfaff on tools and how to make food incubator. 2 patents are for Gyorgy, and 
one Patent is for Yueh on making snacks with a mixture of Tempe. Besides it, there were 
7 Patents granted on Tempe which belong to Japanese multinational companies. 4 Patents 
registered on the making of Tempe, 1 Patent on antioxidants, 1 Patent on Tempe as 
cosmetic ingredient, and a patent made by Riken Vitamin Co. Ltd. In addition to the 
Tempe, noted in 1999, Shiseido, a multinational cosmetic company from Japan, also 
patented 11 Indonesian traditional medical herbs called as Jamu. However, these patents 
got pressured from Pesticide Action Network (PAN) and other civil organizations. Due to 
it, before the case submitted to the court, Shiseido decided to cancel the patents.3  
The practices of bio-piracy (mostly done by developed countries) not merely experienced 
by Indonesia. Countries whose have wealth of biodiversity and rich of traditional                                                                                                                                                                      
3. Reog Ponorogo dance. The problem ended when Malaysia clarified that Malaysia did not claimed Reog 
Ponorogo as their culture; 
4. Wayang Kulit. Malaysia's claim ended on November 27th, 2003 when Wayang Kulit performance was 
declared by UNESCO as an amazing narrative culture of Indonesia; 
5. Keris. The evidence that Keris is a part of Indonesian culture can be found in relief on Borobudur 
temple (9th century). It showed a man who holds a weapon looked like Keris; 
6. Angklung music instrument. The problem ended when Angklung is registered as verbal cultural and non-
substantive heritage in UNESCO since 2010, etc. 
3 In Djundjunan, Bebeb A.K.N., “Sistem Hukum Internasional Belum Memberikan Perlindungan Efektif 
terhadap GRTKTCE (The International Legal System Not Provide Effective Protection for GRTKTCE)”, 
Tabloid Diplomasi Komunikasi dan Interaksi, No. 56 Tahun V, July 15th – August 14th, 2012, p. 8. 
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knowledge (mostly developing countries) also have the same experiences. For examples 
the Patenting of Indian Basmati Rice in 1997 by US Patent and Trademark Office, which 
was granted to an American Company based on Texas, Rice Tec Inc.; Patenting of Indian 
medicinal plant namely Neem by USDA and an American multinational company W. R. 
Grace through the European Patent Office (EPO); Patenting of African berries namely 
Pentadiplandra Brazzeana as a low calorie sweeter by an American. While these 
knowledge have been revealed by the native people for centuries.   
These conditions, ultimately raises the awareness of several countries (mostly developing 
countries) for demanding fair and equal treatment. As a result, on the 1992 at the United 
Nations Conferences on Environment and Development (the Rio Earth Summit) it leads 
to the adoption of the Convention on Biological Diversity (hereinafter referred to as 
CBD).  
Though the CBD is an important convention, which concerns on sharing of benefit 
arising out of the utilization of GR related to TK, problems on it still arises mainly 
because lack of enforceability due to its legally non-binding nature4 and the Parties think 
the rules on it are still unclear as well as the lack of an additional protocol that provides 
an explanation of ABS mechanism (hereinafter referred to as ABS). Finally after going 
through a long process, on 2010 the Protocol related to ABS arrangement has been 
successfully established, called as the Nagoya Protocol. 
Moreover, in order to achieve the certainty of law, to protect TK, and to ensure fair and 
equitable sharing of benefit arising from their utilization, the CBD gives the opportunities 
to the Parties to develop two forms of protection : positive protection and defensive 
                                                        
4 Ranjan, Prabhash. International Regime on Access and Benefit Sharing: Negotiation Dynamics and South 
Asian Issues. Kathmandu: Sawtee Organization (2009): p. 1.  
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protection. In the positive protection form, it grants IP rights over the subject matter of 
protection. It realizes through the national legislation. While in the defensive protection 
form, it does not grant IP rights. The purpose of it is to stop and prevent granting the IP 
rights to the wrong parties. Most of the defensive protection is implemented through the 
documenting the TK e.g. the database of TK or the journal of TK.  
In its development, since the CBD was born, internationally noted some countries 
considered ‘legitimacy’ have been successful protecting their TK, either through the 
development of positive protection, defensive protection, or as well as both of it.5  Even 
India today can be regarded as a pioneer through their precious success for protecting 
their TK. It noted that through the development of the Traditional Knowledge Digital 
Library (TKDL), since July 2009 India has succeeded in cancellation/withdrawal of 24 
patent cases of multinational company at European Patent Office in a period of few weeks 
with a zero cost. Today, India through TKDL is capable to protect more than 2.240.000 
medicinal formulations against bio-piracy at International Patent Offices.6  
In the context of Indonesia, even though since 1994 ratified the CBD, so far it seems the 
Government is still having ‘confusion’, whereas to establish the ABS mechanism is an 
urgent need. Even though, in fact there are several efforts that have been done by                                                         
5 Several countries which have been developed sui generis legislation to protect their traditional knowledge, 
i.e:  
a. Bhutan, Biodiversity Act of Bhutan (2003); 
b. Costa Rica, Biodiversity Law No 7788; Executive Devree No.31514, General Rules for the Access 
of Genetic and Biochemical Elements and Resources of Biodiversity (2003); 
c. Panama, Law No.20 of 26th June 2000 on the Special Intellectual Property Regime with Respect to 
the collective Rights of Indigenous People to the Protection and Defense of their Cultural Identity 
and Traditional Knowledge; 
d. Peru, Law No.27811 of 24 July 2002, introducing a Protection Regime for Collective Knowledge 
of Indigenous Peoples Derived from Biological Resources; 
e. Philippines, Indigenous Peoples Rights Act No. (371 Year 1997; Traditional and Alternative 
Medicine Act of 1997; 
f. Thailand, Act on Protection and Promotion of Traditional Thai Medicinal Intelligence, B.E 2542 
(1999); 
g. China, Regulations on Protection of Traditional Chinese Medicines 1992; 
6  Traditional Knowledge Digital Library (TKDL), available at Secretariat of CBD 
<http://www.cbd.int/kb/record/sideEvent/2321?RecordType=sideEvent&Event=COP-10> 
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Government. Besides utilizing the IPRs regime, defensive efforts have been made by the 
Government. In the positive protection, it is usually used IPRs laws, although it realizes 
the concept of protection in the IPRs were not effective to protect it. As I illustrated 
before, some provisions particularly in Patent Law were considered as the main causes of 
it. However, using IPRs to protect the GR related to TK also has some disadvantages:  
the concept of ownership in IPRs is individually, it is contrary with the concept of 
ownership of TK which is communal;  
IPRs regulation merely protect the economic value of TK, nor spiritual value and 
cultural identity.  
On one hand, the Government of Indonesia and Indonesian communities also have been 
doing defensive protection efforts through inventory the TK in Indonesia. As an example, 
on 2004 State Ministry of Research and Technology of Indonesia (RISTEK) has 
conducted an inventory of more than 2000 TK in Indonesia. According to efforts that 
have been conducted, it shows that Indonesia has ability to develop both of protections.  
This study is directed to identify several potential legal issues, as well as ensuring the 
State sovereignty and recognition the rights of indigenous community, that may arise and 
should be prepared by the policy makers in order to establish the ABS mechanism and 
develop the protection of TK in Indonesia. It is expected that this research would provide 
and give precious legal view for the Government in general as the policy makers or for 
other parties such as NGOs whose concerned and committed to protect and save 
Indonesia’s genetic resources (in general) and related to traditional knowledge based on 
CBD and Nagoya Protocol.  
1. 2. Research Objectives 
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Indonesia has ratified the CBD more than 20 years. However, until now Indonesia seems 
still having ‘confusion’ to decide which form of protection is suitable and shall be 
developed in Indonesia. Through this research, I try to find out which form of protection 
should be developed in Indonesia through identifications several potential legal issues in 
order to establish ABS mechanism in Indonesia. In order to answer this question, it is 
important to answer these following sub-questions: 
1. How does international regulations in accessing and benefit sharing protect 
traditional knowledge related to genetic resources? 
2. What are the potential legal issues may appear in order to establish ABS 
mechanism and developing the protection of GR related to TK in Indonesia? 
3. Which form of protections that need to develop in order to establish the 
mechanism of access and sharing of benefits arising from its utilization in 
Indonesia? 
 1. 3. Research Methodology 
This research is qualitative research that uses secondary data as primary source, which 
supported by primary data. Primary data in this research is obtained through conducting 
interview. Meanwhile, the primary source in this research will be carried out on the basis 
of international regulations, Indonesia legislations and scholar’s opinion. The 
international regulation that will be used is international regulations concerning ABS on 
GR related to TK, such as The United Nations Convention on Biological Diversity, Bonn 
Guidelines on Access to genetic Resources and Fair and Equitable Sharing of the Benefits 
Arising out of their Utilization, and Nagoya Protocol on Access to Genetic Resources and 
The Fair and Equitable Sharing of Benefit From The Utilization. National legislation that 
will be used is Patent Law. The scholar’s opinion, WIPO Intergovernmental Committee 
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on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore 
working paper, and several experiences done by other countries are will be the secondary 
sources of this research.  
1. 4. Structure of Chapters 
The comprehensive research of this dissertation would be concerned to identification 
potential relevance legal issues to establish ABS mechanism in order to develop the 
protection of TK in Indonesia. However, this paper will be divided into five chapters. 
Chapter one is introduction. It will describe the background of this research as whole. 
Chapter two will discuss the object of protection in this research. In the chapter three I 
will discuss the notion of protection, how does the international regulation to regulate it, 
and also experiences from other countries. Chapter four is the discussion chapter. It will 
discuss the Indonesia’s GR related to TK and also identifications potential relevance legal 
issues to establish ABS mechanism in order to develop the protection of TK in Indonesia. 
















UNDERSTANDING TRADITIONAL KNOWLEDGE AND GENETIC 
RESOURCES: CONCEPTUAL FRAME WORKS 
 
2. 1. Traditional Knowledge related to Genetic Resources Protection: World 
Intellectual Property Organization (WIPO) Perspective  
WIPO was created in 1967 in order to encourage creative activity, to promote the 
protection on intellectual property throughout the world. It is one of specialized agencies 
of the United Nations. Since emerging debate and different perspective among experts 
related to the notion of TK as intellectual property or not,7 and in order to provide and 
serve the WIPO members for discussing the intellectual property issues that arise in the 
context of access to genetic resources and benefit sharing as well as the protection of 
traditional knowledge, on September 2000 established the WIPO Intergovernmental 
Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and 
Folklore (WIPO IGC-GRTKF).  
WIPO IGC-GRTKF was developing based on a mandate to develop appropriate 
international legal instrument to protect TK. It was established to address three notions 
related it. First, GR, TK and TCEs were simultaneously regarded as the “common 
heritage of humanity” and as intellectual valuables that requiring suitable forms of IP 
protection. Second, GR, TK and TCEs were seen as the intellectual assets and new key                                                         
7  See Ansong, Alex. “Is traditional Knowledge Intellectual Property?” (2014). Available at: 
http://works.bepress.com/alex_ansong/1;  Gervais, Daniel J., “Traditional Knowledge & Intellectual 
Property: A TRIPS-Compatible Approach”. Michigan State Law Review, (Spring 2005), p. 137. Available 
at http://ssrn.com/abstract=507302; Anderson, Jane. Indigenous/Traditional Knowledge & Intellectual 
Property, Center for the Study of the Public Domain: USA (2010).  
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players in IP policy-making, notably for developing countries. Third, the WIPO-IGC was 
initiated as part of major efforts of WIPO to move towards a modern and responsive IP 
system that could embrace non-Western forms of creativity and innovation, be 
comprehensive in terms of benefit sharing, and be fully attention to the developmental 
and environmental goals.8 
Further, WIPO-IGC has been considering two forms of protection over TK related 
to GR, are positive and defensive protections. Positive protection as a signifies 
granting of intellectual property rights like patents or sui generis registration model 
to the communities possessing TK. Similarly, defensive protection will try to 
prevent misappropriation of TK by the patent regulatory authorities while granting 
patents.  
2. 2.  The General Concept of Traditional Knowledge and Genetic Resources 
Before making any traditional knowledge (hereinafter referred to as TK) arrangement and 
protecting it, it is necessary to us to understand first several things related to TK. It is as 
said by Kusnaka Adimaharja, as follows: 
“…[there] are many issues that need to be clarified in advance prior to make the 
adjustment to intellectual property rights of indigenous people, particularly in 
regard to (1) determine the limitations or definition of the terms according to  
characteristic of indigenous people/local community based on  their daily life 
which is supported by a system of knowledge and technology that is typical of the 
society; (2) to identify the principles that related to TK system…”9 
                                                        
8 Background Brief No. 2. “The Wipo Intergovernmental Committee on Intellectual Property and Genetic 
Resources, Traditional Knowledge and Folklore”. (WIPO: Switzerland), p. 2. 
9 Adimiharja, Kusnaka, Konsep, Indigenous, Lokal dan Masyarakat Tradisional di Indonesia (The Concept 
of Indigenous, Local and Traditional People in Indonesia), in Saleh, Gazalba, “Upaya Perlindungan Hukum 
Bagi Pengetahuan Tradisional di Negara-negara Berkembang Khususnya Indonesia (Legal Efforts to 
Protect Traditional Knowledge in Developing Countries Especially in Indonesia)”, Jurnal Supremasi 
Hukum, Volume III No. 1,  (2010): p. 2. 
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Similarly, Peter Drahos says that in order to decide who own resources, who can exploit 
resources, who benefit and who loses the rights of property, the state may changing 
definitions of property, creating new rights of property and limiting rights of property 
itself.10 It is important since the definition and limitation of property in the IPR fields 
nowadays is limited for tangible property. The IPRs regime doesn’t protect the ‘idea’. 
Therefore, in order to recognize the traditional knowledge as a prior art changes to the 
definition and limitation of property in this context is a necessary and must. 
Related to the discussion of TK itself, some literatures are using different terms. Some 
use the term “local knowledge”, “indigenous knowledge” or “traditional knowledge”. 
However, the terms are in principle have the same object that is on the knowledge that 
has existed for long time and known by the indigenous people or local community within 
the region. World Intellectual Property Organization (WIPO) and Secretariat of 
Convention on Biological Diversity itself in documents that they publish are tending to 
use the term of “traditional knowledge”. 
2. 2. 1. What is Traditional Knowledge? 
Although the discussion on the protection of TK has been done since twenty years ago, 
there is currently no formal legal definition agreed on it, which is universally admitted. 
There are various definitions of TK in the literatures, including in the Convention on 
Biological Diversity (hereinafter referred as to the CBD). The CBD defines the TK as the 
knowledge, innovations and practices of indigenous and local communities around the 
world. This knowledge developed from experience gained over the centuries and adapted 
to the local culture and environment, TK is transmitted orally over generation to 
                                                        
10 Drahos, Peter, “Thinking Strategically About Intellectual Property Rights”, Telecommunication Policy 21, 
Issue 3 (April 1997): p. 201. Available at www.sciencedirect.com 
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generation. It tends to be collectively owned and takes the form of stories, songs, folklore, 
proverbs, cultural values, beliefs, rituals, community laws, local languages, and 
agricultural practices, including the development of plant species and animal breeds. TK 
is mainly of a practical nature, particularly in such fields as agriculture, fisheries, health, 
horticulture, forestry and environmental management in general.11  
While, the World Intellectual Property Office (WIPO) broadly defines TK as tradition-
based literary, artistic or scientific works, performances, inventions, scientific discoveries, 
designs, marks, names, symbols, undisclosed information and all other tradition-based 
innovations and creations resulting from intellectual activity in the industrial, literary or 
artistic fields. Moreover, the term “tradition-based” here is refers to the “knowledge 
system, creations, innovations and cultural expressions” which have been transmitted 
from one generation to the next.12 
Furthermore, the Director General of United Nations Educational, Scientific and Cultural 
Organization defines TK as: 
“The indigenous people of the world possess an immense knowledge of their 
environments, based on centuries of living close to nature.  Living in and from the 
richness and variety of complex ecosystems, they have an understanding of the 
properties of plants and animals, the functioning of ecosystems and the techniques 
for using and managing them that is particular and often detailed.  In rural 
communities in developing countries, locally occurring species are relied on for 
many - sometimes all - foods, medicines, fuel, building materials and other 
products.  Equally, people’s knowledge and perceptions of the environment, and 
their relationships with it, are often important elements of cultural identity”.13 
 
In addition, there are several definitions that proposed by the experts. Peter Jaszi states 
from all definitions of TK that existing, it can be said that generally TK is resulting from 
                                                        
11 Secretariat of CBD, Traditional Knowledge and the Convention on Biological Diversity (CBD). Last 
accessed October 8th, 2013. Available at http://www.cbd.int/traditional/intro.shtml. 
12 WIPO/GRTKF/IC/3/9 (May 20th, 2002): p. 11. Available at Secretariat of WIPO. 
13 Native Science Organization, What is Traditional Knowledge: Traditional Knowledge Systems in the 
Arctic. Last accessed 21st October 2013. Available at http://www.nativescience.org/html/traditional_ 
knowledge.html. 
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intellectual activity that builds on past experience and observation, which has a dynamic 
nature and changes its character as the needs of the people change.14 In line with Peter 
Jaszi, J. Janewa defines TK as the result of intellectual activity, which is handed down 
through the generations, and which pertains to particular cultural groups.15  
More specific, Peter Jaszi also define TK as a cumulative body of knowledge, know-how 
practices and representations maintained and developed by people with extended histories 
of interactions with the natural environment. These bodies have part of a cultural complex 
that encompasses language, naming and classification systems, resource use practices, 
customs, spirituality, etc. TK stresses the accumulation and transmission of knowledge 
over the generations.16  
Based on definitions above, as a hereditary knowledge, generally it should be noted that 
TK is not limited to any specific technical field. In the context of international level, it is 
agreed that it may include traditional agricultural knowledge, environmental, medical 
knowledge and also knowledge associated with GR 17  and traditional ecological 
knowledge.18 It also can be found in a wide variety of contexts, including: agricultural, 
scientific, technical, ecological and medicinal knowledge.19 It concerns to all aspect of 
life (including food, agricultural, health, housing, communications, etc.), and the 
                                                        
14 Peter Jaszi, et.al., “A Step Forward for Protection in Indonesia”, in Avilia, Dewi, Traditional Knowledge 
Database: A Defensive Measure Against Traditional Knowledge Cross Border Misappropriation, Master 
Thesis (Tilburg University, Netherland): 7. Last accessed June 10th, 2013. Available at 
http://arno.uvt.nl/show.cgi?fid=115001. 
15  OseiTutu, J. Janewa. “A Sui Generis Regime for Traditional Knowledge: The Cultural Divide in 
Intellectual Property Law”. Marquette Intellectual Property L. Rev., Vol. 15  (2011): p. 164. 
16  Wekundah, Joseph M. “Why Protect Traditional Knowledge?”. African Technology Policy Studies 
Network, Special Paper Series No. 44 (2012): p. 8. 
17 Jaszi, supra n 14, p. 7.  
18 Overwalle, Geertrui Van. “Protecting and Sharing Biodiversity and Traditional Knowledge: Holder and 
User Tools”, Ecological Economics Journal 53 (2005): p. 587. 
19 Secretariat of WIPO, supra n 11. 
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environment (relations between biodiversity and ecological factors, identification criteria 
of biodiversity elements, etc.).20  
Even though there is no clear definition for TK, the point that we can agree is all 
definitions are created to complete each other. For this reason, then it is possible to 
identify a general characterize of TK as being passed, handed down orally among 
indigenous peoples from generation to generation, without necessarily being codified and 
as being primarily collective in nature. Moreover, the subject of it is very wide includes 
almost all daily human needed such as: arts, medicine, food, agricultural, health, housing, 
etc. 
2. 2. 2. The Characteristics of Traditional Knowledge 
As previously mentioned, based on some definitions of TK, several particular 
characteristics are generally can be attributed to this form of knowledge, such as: TK 
consists of tradition-based innovations, creations and practices that originate from, and 
used by indigenous and local communities. TK is transmitted orally from one generation 
to the next. This circumstance resulted the TK is a non-static knowledge. As a non-static 
knowledge, it is continuously modified and adapted to the changing needs of its user. The 
community, not as an individual property, mostly holds it. It is used to support the 
livelihood of its holders and the creation, not for profit oriented. 21 Thus, the present 
                                                        
20 Andriantsiferana, Rabodo. “Traditional Knowledge: What is it and How (if at All) is it to be Protected? 
Traditional Knowledge Protection in the African Region”. Conference on Biodiversity, Biotechnology and 
the Protection of Traditional Knowledge (Saint Louis: USA, April 4th - 6th, 2003): p. 3. 
21 Grabet, Christoph Beat and Martin A. Girsberger, “Traditional Knowledge at the International Level: 
Current Approaches and Proposal for a Bigger Picture That Includes Cultural Diversity” (2006): p. 247. 
Last accessed October 21st, 2013. Available at http://www.unilu.ch/files/graber-girsberger_tkcd_endg.pdf. 
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generations are just custodians or administrators of knowledge to their own benefit and 
also for the future generations.22 
Based on several definitions of TK, it points out some central features and characteristics 
of it, inter alia: 
a. TK is strongly bound to its respective context and is deeply rooted in the society; 
b. TK provides the base for agriculture, food processing, activities to conserve the 
environment, health, etc.; 
c. TK is passed down orally over generations; 
d. TK is subject to an inherent dynamic resulting from the adaption of knowledge to 
the steadily changing social, ecological and economic conditions of the society.23 
Similar to the previous statements, based on the definitions of TK, there are some 
characteristics has on it can be summed up as follows: 
1. TK is generated within communities. It is usually not documented in writing; 
2. It is location and culture specific;  
3. It is the basis for decision making and survival strategies; 
4. It is not systematically documented; 
5. It concerns critical issues of human and animal life: primary production, human 
and animal life, natural resource management; 
6. It is dynamic and based on innovation, adaptation, and experimentation; 
7. It is oral and rural in nature.24 
Considering all these characters, it is important to note that the essential characteristics of 
TK are the meaning of identity, life’s style and local wisdom in one community that 
would become the identity of the community.  
2. 2. 3. What is Genetic Resource? 
                                                        
22 Pacon, Ana Maria (prep), “The Peruvian Proposal on the Protection of Traditional Knowledge, UNCTAD 
Expert Meeting on Systems and National Experiences for Protecting Traditional Knowledge, Innovations 
and Practices” (Geneva, October 30th – November 1st, 2000): p. 2.  
23  Maffi, 2002 in Freie Universitat Berlin, Traditional Knowledge. Last accessed October 21st, 2013. 
Available at http://www.cms.fu-berlin.de/geo/fb/elearning/geolearning/en/watershed_management 
/landscape_sensitivity/traditional_knowledge/. 
24 Bruyere, Gord. “Module 4: Traditional Knowledge”, p. 61. Last accessed November 7th, 2013. Available 
at http://uarctic.org/Module_4_4fU4I.pdf.file. 
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The term of genetic resource (hereinafter referred as to GR) is an essential and important 
in the access and benefit sharing (hereinafter referred as to ABS) based on CBD 
discussion. Similarly with TK, it defines the object that will be protected and regulated. 
Legal terminology that states clearly the definition of it is a must. It is the core of ABS. 
Nevertheless, even though it was realized the importance of uniformity of definition of 
GR, it does not necessarily make it capable of quickly settled and agreed upon. Thus far, 
there is no binding experts state, or state practices (juris opinion) that qualified as 
international customary law the meaning of the term of GR.25  
The CBD as one of the important convention tries to define it. Article 2 of the CBD 
defines GR as genetic material of actual or potential value. In addition to the CBD, there 
are some definitions proposed, such as, Article 1 of the Andean Decision 391 defines GR 
broadly as all biological material that contains genetic information of value or of real or 
potential value.  
Glossary of Environment Statistics defines the GR as genetic material of plants, animal or 
microorganisms of value as a resource for future generations of humanity. 26 Further, 
genetic material means any material of plant, animal, microbial (e.g. bacterium) or other 
(e.g. fungus, virus, etc.) origin containing functional units of heredity. In line with the 
CBD, Schmidt defines GR as a unit of heritable variability of actual or potential value.27 
Moreover, Gerd Winter specifically mentions merely the genetic material that has (actual 
or potential) value only becomes a genetic resource.28 It may derive from feral forms, 
                                                        
25 Morten Walloe Tvedt and Peter Johan Schei, “The Term Genetic Resources: Flexible and Dynamic while 
Providing Legal Certanty?”, in Oberthur, Sebastian and G. Kristin Rosendal (eds). Global Governance of 
Genetic Resources: Access and Benefit Sharing after the Nagoya Protocol. New York: Routledge Publisher 
(2014): p. 18. 
26United Nation. Glossary of Environment Statistics. New York: United Nations (1997): p. 36. 
27 Schmidt. L., Tree Improvement Glossary. Technical Note 46 Danida Forest Seed Centre (1997): p. 26. 
28 Winter, Gerd, “Toward Regional Common Pools of GRs – Improving the Effectiveness and Justice of 
Access and Benefit Sharing”, in Kamau, Evanson C. and Gerd Winter (eds). Genetic Resources, Traditional 
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domesticated fauna or cultivated flora. It also may be collected from nature and in their 
place of origin (in-situ) on public or private property, or be found ex-situ in public or 
private collections, botanical gardens or gene banks in the form of whole organisms or 
samples (seeds, genes, etc.). Based on all the definitions, there is a key word that seems 
agreed among it, which is ‘it has potential value’.  
Due to the lack of uniformity of definition of GR in the national and international levels, 
thus it is relevance if the definition that we used then is refer to the definition that 
proposed by the CBD,29 which is define GR as genetic material with actual or potential 
value. However, the common understanding of this term is not restricted merely to 
economic value. The value here is commonly understood as being social, economic, 
cultural and spiritual in nature. Moreover, in the CBD context, the other thing that needs 
to understand is GR here is biological resources needed or used for their genetic material 
and not for their other attributes. It means that, for example, access to a forest for wood 
timber extraction shall not be covered by the ABS concept of the CBD. On the contrary, 
if the purposes to use the genetic material of such wood or plants, ABS obligations would 
come into play.  
Since the knowledge and techniques using genetic material were rapidly evolving, in the 
Ad Hoc Open-Ended Working Group On Access and Benefit Sharing Ninth Meeting 
organized by the United Nations Environment Programme (UNEP) and Secretariat of the 
CBD, there is a conclusion that if the concept of GR is understood only narrowly, in 
senses related to the original or current state of knowledge, the ABS system may not be 
able to capture the future potential value of genetic material, not least when it is used in or 
                                                                                                                                                                     
Knowledge & the Law: Solution for Access and Benefit Sharing. London, UK: Earthscan Publisher (2009): 
p. 23. 
29 FNI Report 3/2010, (2010):  p. 40. Available at Fridtjof Nansen Institute. 
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as a basis for synthetic biology or other new bio-economic technologies.30 That is why 
international ABS regulations were retaining a dynamic and a broad concept of GR. Even 
though, there is a dilemma and a contradiction between, at the same time, leaving a 
definition dynamic and flexible is also giving the opportunity to the parties to establish a 
national policy that suitable for them.  
 
2. 2. 4. The Economic Value on Genetic Resources related to Traditional Knowledge 
Knowledge, technologies and resources are the fundamental needed for human life. 
Including traditional knowledge. Traditional knowledge is essential for food security and 
people health in developing countries. According to the World Health Organization: 
“… Up to 80 percent of Africans – or more than a half billion people- visit 
traditional healers for some or all of their medical care. In Africa and many 
developing nations, medical services are limited or unobtainable for the majority 
of the population. It is the traditional healers and birth attendants in rural and 
urban areas that have historically provided and continue to provide primary 
healthcare. They are the vital link to supplying the needed services in their 
communities, and yet their efforts must continue to expand as populations grow, 
and health concerns continue to increase in complexity and case numbers.”31 
 
Shortly, the high numbers of human dependence on traditional medicine -at least in 
developing countries- it shows that the existence of economic value on it is also high. 
In addition to the economic value contained in traditional medicine knowledge, some TK 
innovations and practices also have significant contributed for human life such as 
traditional agriculture, medicine, environmental conservation, traditional selection and 
breeding methods, pest and disease management, etc. TK is also often becomes a starting                                                         
30 FNI Report 4/10 (2010): p. 22. Available at Fridjof Nansen Institute. 
31  Nelson - Harrison, et.al., in Correa, Carlos M. Protection and Promotion of Traditional Medicine 
Implications for Public Health in Developing Countries. Last accessed May 3rd, 2013. Available at 
http://apps.who.int/medicinedocs/pdf/s4917e/s4917e.pdf. 
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way to success for modern industries, particularly the development of new 
pharmaceutical products, cosmetics, agriculture, etc. For instance, Shaman 
Pharmaceutical, a pharmaceutical company that headquartered in San Francisco has a 
project called ethno-medically driven drug discovery process. This project was carried out 
in order to find new compounds that can serve as a remedy by exploiting TK. Conducting 
the comparative researches of plants used by two particular tribes to threat the same 
disease did this project. This project is expected to be able to minimize the cost of 
research.32 
As previously mentioned, in many developing countries, notably in rural areas, people 
depend on their primary health care on traditional medicine. It was reported that over 
65% of Indian population only has access to traditional medicine for their healthcare. In 
Africa, 60% to 90% of the population uses the traditional medicine as their first health 
care. Based on different reasons, for historical and cultural reasons, in most of Asian 
countries, including developed country like Japan; traditional medicine is still popular 
here. Similarly, in Europe, Canada and many industrialized countries, the use of 
alternative medicine is increasing, over 50% of the population have used complementary 
or alternative medicine at least once. In 1993, a landmark survey found that 1 in 3 adult in 
the USA uses some alternative medicine as their health care.  
Figure 1: Percentage of populations in some developing countries whose use traditional 
medicine for their primary health care, while many populations in developed countries 
have used complementary and alternative medicine (CAM) at least once  
 
Populations using 
traditional medicine for 
their primary health 
care in developed 
 
                                                        
32 Carsten Fink, Patent Protection, Transnational Corporations, and Market Structure: A Simulation Study 
of the India Pharmaceutical Industry, in Rosidawati, Imas. “Konsep Perlindungan Pengetahuan Tradisional 
Berdasarkan Asas Keadilan melalui Sui Generis Intellectual Property System (The Concept of Traditional 
Knowledge Protection Based on the Principle of Justice through the Sui Generis of Intellectual Property 
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Sources: Eisenberg DM et al, 1998: Fisher p & Ward A, 1994; Health Canada 2001; 
WHO, 1998;33  
Contrary, traditional medicine plays a significant role in developed countries. They used 
traditional medicine as a first gate to many modern products, such as pharmaceuticals. 
Many pharmaceutical products produce and used are based on genetic materials sources 
through reference to traditional medicine. Based on data from Secretariat of WHO, about 
25% of modern medicines are made from plants first used traditionally.34 
The commercial value of traditional medicine itself may come from cultivation of 
medicinal plants, which are then sold or manufactured and then distributed in the form of 
products such as medicines. Of course in this phase, the economic value resulted is higher 
than when it was just raw materials. Secretariat of CBD noted that in 2000 the world 
market for herbal medicines (including raw materials) has been estimated at USD 43 
Billion. Furthermore, based on WHO Report about 25% of modern medicines are derived 
from plants first used traditionally, and in the global market for traditional therapies 
stands at USD 60 Billion a year and is steadily growing.35 In the United Kingdom noted, 
annual expenditure on alternative medicine is USD 230 Million. In 2000, the United State 
was estimated USD 17 Billion was spent on traditional medicine.36 The high value of 
                                                        
33 WHO Policy Perspectives on Medicines No. 2 (May 2002): p. 1. Available at Secretariat of WHO. 
34 WHO Fact Sheet No. 134 (May 2003). Available at Secretariat of WHO.  
35 Id.  
36 Id. 
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these herbal medicine transactions37 reinforcing statements of Jim Chen that states the 
value of TK to the industrial world is cannot separate.38 
Moreover, according to one prediction, if United State forced to pay the royalty for the 
TK that they already used, United State had owed to pay USD 302 Million for 
agricultural products and USD 5.1 Billion annually for pharmaceutical products to 
developing countries. 39  In the sphere of international, based on World Health 
Organization Report for 2001, only from trade of traditional medicine, it is an estimated 
that Australia gets annual value of AUD 1000 Million, China gets USD 2.3 Million, 
Japan USD 1.5 Million, Republic of Korea USD 543.5 Million, Malaysia MYR 2 Billion, 
Philippines USD 10 Million and Singapore SGD 13 Million.40 These values cannot be 
said little. 
Somehow, it is very difficult to accurately estimate the economic value of TK because 
most of it has cultural or spiritual value that cannot be quantified in monetary terms and 
also most of products derived based on it are not enter to the modern markets. 
However, despite its difficulties to determine the certain of potential economic value of 
TK, the one thing that is agreed and acknowledged in international level is that the 
magnitude of the potential it has, protection of it becomes a necessity. 
                                                        
37 The high value of herbal medicine commercial transactions cannot be separated from the fact that the 
existence of traditional medicine in some countries has been getting good attention from the Government. 
Based on WHO report some countries such as China, India and Thailand already provide traditional 
medicine into their hospital. In China, traditional Chinese medicine is fully integrated into China health 
system. Approximately 95% of Chinese hospitals provide units for traditional medicine. 2860 hospitals in 
India have units for traditional Indian medicine. In 1999, Thai traditional medicine was integrated into 1120 
health centers in Thailand; in WHO Factsheet No. 271 (June 2002).  Available at Wolfgang Fasser. 
38 Jim Chen, There No Such Thing a Bio piracy, and it’s a Good Thing Too in Clarke, Trevor J. “Finding A 
Remedy and Respect in Equity: Traditional Knowledge, Inventorship, and Perspective Bio Systems V. 
Pharmacia Biotech”.  DePaul Journal of Art, Tech & Intell. Prop. Law, Vol. 21 Issue 1 (2010): p. 136. 
39 Rebecca Crooksharks and Peter W.B. Phillips, “A Comparative Analysis of Access and Benefit –Sharing 
Systems”, in Bulbela, Tania and E. Richard Gold (eds). Genetic Resources and Traditional Knowledge: 
Case Studies and Conflicting Interests. Cheltenham, UK: Edgar Elgar Publishing (2012): p. 70. 
40 Wekundah, Joseph M, supra n 16, p. 10. 
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The rapid development of modern biotechnology over the past decades has enabled us to 
use GR. Developments in utilizing GR as new products that contribute to human well-
being, such as food sources into effective medicines, make GR can no longer be regarded 
as ordinary commodities, because GR as well as commodities that have commercial value, 
at the same time, it also has benefit for non-commercial utilization: 
a. In commercial utilization, companies can use and take the advantages of GR to 
developed specific enzymes, genes, or small molecules.  All of these then be 
utilized further by making it into a product that is beneficial to the human life, such 
as making it as medicines; 
b. In non-commercial utilization, through the researches and analysis, GR can be used 
to increase the knowledge or understanding of the environment and the natural 
world.  
However, it should be noted that the high trade of traditional medicine also could be a 
two-edge sword of GR itself, indigenous people particularly, and provider countries.  If 
there is no good mechanism to control it, it may lead to the extinction of endangered 
species and the destruction of natural habitats and resources.  
2. 3. Why it should be protected? 
As previously mentioned, traditional medicines play an important role in the provision of 
health care in many developing countries. At the same time, the utilization of traditional 
medicine product is also increasing in developed countries. Nevertheless, despite the 
existence of traditional medicine is crucial in supporting the human health, the prospect 
of developed countries toward the value of TK is quite different from the perspective of 
developing countries. From the perspective of developed countries, they tend to think 
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how they can get the widest access to the knowledge for creating new products, and get 
huge benefits from commercialization of it. Meanwhile, from the view of developing 
countries, especially those that have a wealth of biodiversity and TK, they tend to think 
how to create fair and equal equitable sharing of benefit that arising from utilization of 
their TK related to GR.  
However, despite there is an existing different perspective between developed and 
developing countries, it was agreed that to protect the TK it is very important for both 
parties. Due to some reason such as: First, it plays an important role in the economic and 
social life of those countries. Placing value on such knowledge helps strengthen cultural 
identity and the improved use of such knowledge to achieve social and development goals, 
such as sustainable agriculture, affordable and appropriate public health, and conservation 
of biodiversity; Second, developing and developed countries are implementing 
international agreements that may affect how knowledge associated with the use of GR is 
protected and disseminated, and thus how their national interests are safeguarded. 41 
Moreover, TK has huge potential to create sustainable economic development in many 
countries. 
As previously mentioned, as well as having historical value and cultural value, it also has 
economic value. Nevertheless, the purpose to protect TK not merely due to it, TK should 
be protected due to pharmaceutical companies and bio-prospectors are misappropriating 
on it and making huge profits.42 Mostly these companies before getting patent rights on 
medicine products, cosmetics, and etc., they would conduct some research starting from a 
kind of TK, which is owned by a group of indigenous people. This knowledge often they 
got without permission from the owner of the knowledge. In addition, most of the owners                                                         
41 WIPO Publication No. 920 Booklet No. 2: p. 10. Available at Secretariat of WIPO. 
42 Dutfield, Graham. Protecting Traditional Knowledge: Pathways to the Future. Geneva, Switzerland: 
ICTSD (2006):  p. 15. 
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sometimes do not get benefit share from the utilization of it. These circumstances in the 
end encourage the spirit from several developing countries to demand justice for 
accessing and sharing the benefit (ABS). 
According to the discussion on ABS implementation itself, there are several reasons that 
can be used by developing countries and development agencies why TK should be 
maintained, protected, and developed. Generally at least there are five possible reasons 
why TK should be protected are: 
1. Equity considerations 
The custodians of TK should receive fair compensation if the TK leads to 
commercial gain; 
2. Conservation concerns 
The protection of TK contributes for conserving the environment, bio-diversity 
and sustainable agricultural practices; 
3. Preservation of traditional practices and culture 
Protection of TK would be used to raise the profile of the knowledge and the 
people entrusted with it both within and outside communities; 
4. Prevention of appropriation by unauthorized parties or avoiding bio-piracy; 
Protection of TK is one way to reduce the number of bio-piracy on medical TK, 
and also to ensure fair and equitable treatment between the holder and user of TK 
itself; 
5. Promotion of its use and its importance to the development 
In addition, rather than protecting TK in a way to limits access to it, government 
should be an aim to promote the use of TK itself, complimenting this with 
measures to prevent misappropriation. 43 
In sum, concerns to the TK will be lost faster; lead the international communities to 
primarily focused on the need to control the actions of the scientific and commercial 
sector and in the particular the unapproved and uncompensated use of the TK. It is 
important, because the loss of it is impacting to loss of global cultural diversity, and it is 
automatically affecting to conservation and biodiversity. 
2. 4. How to protect it? 
                                                        
43 Correa, Carlos. M, supra n 31, p. 5.  
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Even though, issues related protection on the TK has been discussed more than twenty 
years, there are quite different conceptions and goals in mind among the countries. Goals 
from developed countries mostly tend to their interest to protect freedom of access and 
get the benefit as much as possible on it. On the other hand, the interests of developing 
countries mostly tend to minimize illegal ABS for access that has been granted.  
In order to protect TK, Duffield generally divide it into three options, as describe as 
follow:44 
Existing Possibilities Modifications/Supplements Sui Generis Alternatives 
Customary Law Codification and formal 
recognition of customary 
law 
--- 
Contracts, MTAs and other 
civil and public law concept 
ABS agreements Biodiversity management 
regulations with provisions 
on TK; access legislation 
Intellectual Property Law Certificate of origin; PIC; 
extended grace period; PVP 
for wild discovered plants;  
New intellectual property 
categories 
Source: G. Duffield 
In line with it, generally WIPO propose two kinds of protection of TK, are:  
1. Defensive Protection 
Based on WIPO, when applied to TK and GR, the terms of defensive protection refers to 
measures aimed to prevent the acquisition of intellectual property rights over TK or GR 
by other parties than the customary custodians of the knowledge or resources.45 It refers 
to the establishment adopted in the law or by the regulatory authorities to prevent IPRs 
claims to the knowledge, a cultural expression or a product being granted to unauthorized 
parties.                                                         
44 Timmermans, Karin (ed), “TRIPS, CBD and Traditional Medicine: Concept and Questions”, Report of an 
ASEAN Workshop the TRIPS Agreement and Traditional Medicine Jakarta, 13-15 Feb 2001 (2001): p. 32. 
45 WIPO/GRTKF/IC/5/6 (May 14th, 2003).  Available at Secretariat of WIPO. 
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Defensive protection itself has two aspects:46 
a. A legal aspect, is how to ensure the criteria defining relevant prior art apply to the TK, 
i.e., it could mean ensuring that orally disclosed information should be taken into 
account (due to lot of TK are inherited and disseminated in oral way); 
b. A practical aspect, is how to ensure the TK is available to search by authorities and 
patent examiners, and readily accessible. 
The defensive protection itself mostly exists in certain forms of TK documentation, such 
as innovative database or journal of TK. Currently, there are some countries whose have 
defensive protection for their TK, e.g. India through the Traditional Knowledge Digital 
Library (TKDL). In addition to TKDL, defensive protection also can be done in the form 
of journal of TK. South Korean is one example country that is developing the journal of 
TK, namely Korean Traditional Knowledge Portal (KTKP). The KTKP database is 
presented online. It based on scholarly articles about TK. The articles were selected from 
47 Korean academic journals from various fields such as oriental medicine, 
pharmacology, sitology and biology.47 
2. Positive Protection 
Defensive protection of TK is one way to prevent third parties from obtaining or 
exercising invalid IPRs over the TK. It can be an effective way in blocking and 
preventing granted IP rights to the wrong parties. However, it does not automatically stop 
                                                        
46 WIPO/GRTKF/IC/6/8 (December 15th, 2003). Available at Secretariat of WIPO. 
47  Korean Traditional Knowledge Portal (KTKP).  Last accessed February 12th, 2014. Available at 
http://www.koreantk.com/en/m_about/about_02.jsp?about=2. 
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the misappropriation act on TK. It needs national regulations. National regulations are the 
primary mechanism for achieving protection and practical benefits for TK holders.  
Positive protection requires legal recognition of rights over TK, either under IPRs regime 
or sui generis regimes. Based on Secretariat of CBD Report, it noted some countries such 
as Indonesia and Paraguay still rely on IPRs regime to protect their TK. Although, some 
special characteristics of TK, such as communal and lack of written evidence are not 
suitable protected by conventional intellectual property systems. Finally, the awareness 
that IPRs system are ineffective to protect it, raises an awareness from some developing 















THEORIZING ON ACCESS AND BENEFIT SHARING 
 
3. 1. The Definition of Access and Benefit Sharing 
In the context of ABS, TK is important both in the access and in the utilization phase 
when the value of genetic material is captured. 48  Even though awareness of the 
importance of the ABS have been increasingly strengthened, yet term of it still unclear. 
The Convention on Biological Diversity (hereinafter referred to as CBD) as primary 
international regulation that regulated the provision of ABS on GR utilization based on 
TK, also does not clearly defined it. The CBD is merely recognizing the sovereign right 
of States over their natural resources and recognizing their authority’s to determine access 
to their GR through their national regulations.49 Even so, based on the Secretariat of the 
CBD, ABS term is translated as an attempt when the GRs are accessible, and how the 
benefits arising from their utilization are shared among the user and provider countries.50 
Regardless of it, it shows that benefit sharing should be given when TK has been 
succeeded utilized, no matter for research purposes or for creating new commercial 
products.  
Even thought, there is no clear definition on the term of ABS on TK related to GR in the 
CBD, the term of ‘access’ shall clearly define as the ability of individuals to acquire; 
                                                        
48 FNI Report 4/10 (2010): p. 4. Available at Fridjof Nansen Institute. 
49 See Article 15 of the Convention on Biological Diversity. 
50 CBD Factsheets in the Access and Benefit Sharing Series (2010). Available at Secretariat of CBD. 
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exchange, or use GR for a multitude of purposes,51 and the concept of it develops based 
on mutually agreed terms (hereinafter “MAT”) and prior inform consent (hereinafter 
“PIC”) system.52 Moreover, the term of ‘benefit’ should be referred, as two types of 
benefit sharing, are monetary and non-monetary benefit.53 
Generally, the terms of benefit sharing describes as the action of giving a portion of 
advantages/profits derived from the use of GR or TK to resource provider.54 At national 
level, some definitions of benefit sharing have created. Costa Rica defined benefit sharing 
as an obligation that must be fulfilled in all actions related to access to GR or to TK,55 its 
obligation must be fair and equitable. It refers to upfront payments, fees for materials and 
services, royalties, the use of local academic research institutions and universities, 
involvement of local researchers and communities in the collection and in research and 
development, and milestone payments.  
Furthermore, without neglecting to the previous forms, the possibilities implementation 
of benefit sharing are training of local researchers and students, technology transfers local 
communities also local institutions, licenses to manufacture and market commercial 
products, provision of commercial drugs at cost price, assistance with development 
programs such as joint ventures in activities of local interest, translation of information 
and reports, etc.56 Another concept of benefit sharing was formulated by United Kingdom. 
United Kingdom defines benefit sharing more clearly. It is define as the sharing arising 
                                                        
51  Ghose, Janak Rana. “Benefit Sharing of Genetic Resources: The CBD, the Bonn Guidelines and 
Emerging Access and Benefit Sharing Frameworks”. Research Project on Protection of Indigenous 
Knowledge of Biodiversity Briefing Paper, August1st, 2004 (2004): p. 1. 
52 See Article 15 (4) (5) of the Convention on Biological Diversity. 
53 See Article 15 (6) (7), 16 (3), 19 (1) (2) of the Convention on Biological Diversity. 
54 Schroeder, D. “Benefit Sharing: It’s Time For A Definition”. Journal Medical Ethics, Vol. 33 Issue 4 
(2007): p. 205. 
55 Id, p. 206.  
56 Timmermans, Karin (ed), “TRIPS, CBD and Traditional Medicine: Concept and Questions”, Report of an 
ASEAN Workshop the TRIPS Agreement and Traditional Medicine Jakarta, 13-15 February 2001(2001): p. 
46. 
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from the use, whether commercial or not, of GR, and may include both monetary and 
non-monetary return.57  
However, the Bonn Guidelines was created to address the lack of the CBD. It has a 
comprehensive section on the benefit sharing, including benefit derived from all GR 
based on TK, innovation and practices covered by the CBD. It also distinguishes between 
monetary benefits and non-monetary benefit.  
3. 2.  The Development Concept of Access and Benefit Sharing 
ABS was brought into the CBD as an innovation from balance mechanism to GR 
accompanied benefit-sharing obligation for providing country. It is a system whereas put 
an obligation to user for sharing theirs benefit that arising over the GR related to TK 
utilization to the providing country. In a simple way, it can be illustrated as follows: when 
the user of GR (possible research institutes or companies) seeking access for basic 
scientific research such as taxonomy to develop commercial product such as 
pharmaceutical. In order to improve the access, for the first step, user must be obtained 
permission (prior inform consent) 58  from provider country. Before get the access 
permission, the accessing party need to inform their purposes to provider country, the 
monetary and non-monetary benefits offers, and also what the benefit sharing 
arrangements will be. Hereinafter, conducted a collaboration project of ABS in the form 
of mutually agree term (MAT)59 between user and provider country to ensure fair and 
equitable for both parties.                                                          
57 D. Schroeder, supra n 54, p. 206. 
58 Prior informed consent (PIC): is permission given by the Competent National Authority (CNA) of a 
country to an individual or institution seeking to obtain access to GRs, in line with an appropriate legal and 
institutional framework.  
59 Mutually agreed terms (MAT) is an agreement reached between the providers of GRs and users on the 
conditions of access and use of the resources, and the benefits to be shared between both parties. It 
stipulated the way which users can granted the right to access or permission to collect, study, research, or 
commercially use the GR. It also may cover the best way what shall be used in which benefits are shared. A 
comprehensive checklist what should be on it. 
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Based on simple illustration above, it can be concluded that the key components of 
effectiveness of ABS regime are: (1) sovereignty of the state over GR60, (2) prior inform 
consent from the provider party, (3) mutually agree terms for ABS between both parties, 
and (4) sharing of benefit arising out from access and utilization of GR and TK. 
The benefit sharing has to be fair and equitable, and it depends on some factors such as 
conditions, obligations, procedures, types, timing, distribution and mechanisms of benefit 
sharing itself.61 Based on the Bonn Guidelines, there are two types of benefit sharing, are: 
monetary benefit and non-monetary benefit.  
1. Monetary benefit, may include but not limited to: 
a. Access fees/fee per sample collected or otherwise acquired; 
b. Up-front payments; 
c. Milestone payments; 
d. Payment of royalties; 
e. License fee in case of commercialization; 
f. Special fees to be paid to trust funds supporting conservation and sustainable 
use of biodiversity; 
g. Salaries and preferential terms where mutually agreed; 
h. Research funding; 
i. Joint ventures; 
j. Joint ownership of relevant intellectual property rights. 
2.    Non-monetary benefits  
It was mentioned that in addition to the monetary benefit, it is also known the non-
monetary benefit. Monetary benefit more emphasis on profit sharing over an amount of 
sum money (commercial purposes), instead of non-monetary benefit thus emphasized the 
sharing of non-commercial purposes.  
                                                        
60  Sovereignty is the power given to the State to regulate its own affairs freely. Sovereignty is not 
ownership, but power to regulate it. The CBD vest sovereignty over biological resources and TK in nation 
states. The ownership of it regulate by state through they national law. 
61 See on Provision 45 of the Bonn Guidelines on Access and Fair and Equitable Sharing of the Benefit 
Arising Out of Their Utilization.  
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Article 46 Appendix (ii) of the Bonn Guidelines on Access to Genetic Resources and Fair 
and Equitable Sharing of the Benefits Arising Out of Their Utilization stated several 
forms non-monetary benefits might include, but not be limited to: 
a. Sharing of research and development results; 
b. Collaboration, cooperation and contribution in scientific research and 
development programs, particularly biotechnological research activities, where 
possible in the provider country; 
c. Participation in product development; 
d. Collaboration, cooperation and contribution in education and training; 
e. Admittance to ex situ facilities of GR and to databases; 
f. Transfer to the provider of the GR of knowledge and technology under fair and 
most favorable terms, including on concessional and preferential terms where 
agreed, in particular, knowledge and technology that make use of GR, including 
biotechnology, or that are relevant to the conservation and sustainable utilization 
of biological diversity; 
g. Strengthening capacities for technology transfer to user developing country 
parties and to parties that are countries with economies in transition and 
technology development in the country of origin that provides GR. Also to 
facilitate abilities of indigenous and local communities to conserve and 
sustainably use their GR; 
h. Institutional capacity-building; 
i. Human and material resources to strengthen the capacities for the administration 
and enforcement of access regulations;  
j. Training related to GR with the full participation of providing parties, and where 
possible, in such parties; 
k. Access to scientific information relevant to conservation and sustainable use of 
biological diversity, including biological inventories and taxonomic studies; 
l. Contributions to the local economy; 
m. Research directed towards priority needs, such as health and food security, 
taking into account domestic uses of GR in provider countries; 
n. Institutional and professional relationships that can arise from an access and 
benefit-sharing agreement and subsequent collaborative activities; 
o. Food and livelihood security benefits; 
p. Social recognition; 
q. Joint ownership of relevant intellectual property rights. 
However, it should be noted that ABS works based on prior inform consent (PIC) which 
given by provider to user. ABS also works based on negotiations between provider and 
user in order to develop mutually agree term (MAT) to ensure the fair and equitable ABS 
of GR in general also TK related to GRs. All these requirements are done within the 
frame of conservation and sustainable use of biological diversity. 
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3. 3.  Access and Benefit Sharing Mechanism 
Generally, benefit-sharing mechanism has two main dimensions, are: vertical and 
horizontal benefit sharing.62 Vertical benefit sharing is the sharing of benefits between 
national level government and non-governmental stakeholders down via regional 
government and intermediaries to the local level. While, sharing benefits between and 
within communities and households and other local level stakeholders is called horizontal. 
Moreover, it should be noticed that if too many stakeholders demand a share of the 
benefits, benefits/incentives for local actions would be weakened. That is why to 
recognize and inventory the indigenous communities along with their TK is a necessity.  
As previously mentioned that the CBD does not give a clear explanation of ABS 
mechanism. The CBD merely states to the members of the CBD to develop an effective 
ABS mechanism in order to achieve the CBD goals. However, it should be notice that the 
                                                        
62 Lindhjem in Econ Report No. R-2010-018 (2010): p. 10. Available at Un-Redd Programme. 
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simple notion of ABS mechanism is to give fair and equitable sharing to the Parties 
(provider country and user). That is why if a user (it could be researcher or private 
company) wishes to exploit the GRs derived from the biodiversity of a provider country 
based on their TK, they must get access permit from the authorities based on mutually 
agreed terms (MAT).  
3. 4. International Regulations related to Access and Benefit Sharing Arising from 
the Utilization on Genetic Resources related to Traditional Knowledge  
3. 4. 1. Accesses and Benefit Sharing under Convention on Biological Diversity 
The Convention on Biological Diversity was signed on June 5th, 1992 at the United 
Nations Conference on Environment and Development “The Rio Earth Summit”. The 
members of the CBD are 194 parties. However, since its signed for the first time up to 
this day, noted that 167 parties signed it plus United States of America, which is not a 
member of the CBD.63 The CBD itself entered into force on December 29th, 1993.  
The CBD does not a convention that was born in order to regulate the ABS on utilization 
of GR based on TK. It was born inspired by the world communities growing commitment 
to sustainable development. Further, the CBD represents a dramatic step forward in the 
conservation of biological diversity, the sustainable use of its components, and the fair 
and equitable sharing of benefit arising from the utilization of GR. 
However, it can be said that the CBD as an important started point in order to protect the 
TK and pioneer in introducing the concept of ABS for GR and TK in international 
                                                        
63 To see all CBD members, visit the Secretariat of CBD (last accessed February 27th,, 2014), 
http://www.cbd.int/convention/parties/list/. 
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environmental law64 through the recognition of it, as mentioned in the Preamble of the 
CBD: 
“Recognizing the close and traditional dependence of many indigenous and local 
communities embodying traditional lifestyles on biological resources, and the 
desirability of sharing equitably benefits arising from the use of TK, innovations 
and practices relevant to the conservation of biological diversity and sustainable 
use of its components”. 65 
 
Moreover, in Article 8 (j) of the CBD, it clears recognizes indigenous and local 
communities contribution to biodiversity conservation calls for respect and support for 
their knowledge, innovations and practices, and confirm indigenous peoples right over the 
knowledge they hold. As well as recognizes the existence of TK, the CBD also 
recognizes the state sovereign right to exploit their own resources pursuant to their own 
environmental policies and the responsibilities to ensure that activities within their 
jurisdiction or control do not cause damage to the environment of other States or of areas 
beyond the limits of national jurisdiction.66  
The CBD itself became important in the issue of protection on TK related to GRs due to 
several reasons, inter alia: first, it puts the world towards for environmentally sustainable 
development; second, the Convention is a global instrument, which has a mutual 
commitment of its members to work in the same direction; third, it recognizes national 
sovereignty and the rights of the State to take the advantages from their biological 
resources; fourth, it recognizes the rights of the State to access the technology, including 
new biotech that can help to protect or exploit their biological resources; fifth, it is the 
                                                        
64 Morgera, Elisa, et., al., (eds). The 2010 Nagoya Protocol on Access and Benefit Sharing in Perspective: 
Implications for International Law and Implementation Challenges. Leiden: Martinus Nijhoff Publishers 
(2013): p. 3. 
65 Preamble of the Convention on Biological Diversity 
66 See Article 3 of the CBD. The convention regulated the general ABS provision. The details of the 
implementation are left to the parties to decide, taking into consideration their own national conditions. 
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first step from a long step forward to protect biodiversity at national level or international 
level.  
However, since the CBD approved in 1992, the whole ideas of excellence of it could not 
be implemented. As previously mentioned, the CBD is an international treaty that 
provides national governments with sovereign right over their GR and TK. The aim of it 
is to ensure that countries receive a fair share of the benefits from the utilization of their 
biological resources and TK in return for conserving and allowing access to these 
resources. However, to achieve these aims were not easy. There are some disadvantages 
suspected to be the cause why the CBD has not been able to be implemented, are: 
First: the disadvantage correlated to normative contains from the CBD regulations. If we 
observe, normative contains from the obligations stated in the CBD were weak. The 
regulations merely tend to promote, pressure, or warning to the members in order to 
protect the biodiversity; 
Second: the biodiversity management positioned merely as each country concern that 
have biodiversity resources as sovereign assets.  Thus, the effectiveness of the CBD norm 
depends on the good will from each country.  
Third: the lack of understanding among the member countries on what the substance of 
“fair and equitable” and “prior informed consent”. Each country can interpret it 
accordance with their interest.  
Fourth, the CBD did not mention how the benefit sharing mechanism which is supposed 
to be done by provider country and also by user country. The CBD give over to each 
party how benefit-sharing mechanism shall be made. As described in Article 19 (2) of the 
CBD:  
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“Each contracting party shall take all practicable measures to promote and 
advance priority access on a fair and equitable basic by contracting parties, 
especially developed countries, to the results and benefit arising from 
biotechnologies based upon GR provided by those Contracting Parties. Such 
access shall be on mutually agreed term”. 
 
3. 4. 2. Access and Benefit Sharing under the Bonn Guidelines on Access to Genetic 
Resources and Fair and Equitable Sharing of the Benefits Arising Out of 
their Utilization  
The Bonn Guidelines was the first important output for the CBD in orders to operate the 
ABS provisions. The members of the CBD adopted it in 2002. However, it should be 
noticed that although the CBD was adopted in 1992 and entered into force at the end of 
1993, the CBD does not establish as national legislation replacement. Further, members 
are permitted to develop their national legislation to become more in line with the CBD. 
The Bonn Guidelines were intended to assist the government in measures to develop 
legislative, administrative or policies on ABS in their countries. It identifies the steps in 
the ABS process; with an emphasis on the obligation to user to seek the prior informed 
consent (PIC) from the provider countries, sets out several basic requirements for 
mutually agree terms (MAT). It also defines the main roles and responsibilities of each 
party and also stress to the importance of the involvements of all stakeholders. It helps the 
countries, as providers and users of GR, to implement access and benefit-sharing 
procedures effectively. 
However, some parties though that the Bonn Guideline is not sufficient enough to express 
the fairly on ABS. Bonn Guideline puts massive responsibility to provider countries of 
GR, but at the same time did not sufficiently focus on the responsibilities of the parties in 
a balanced way, to take the appropriate measures to ensure the user to respect the ABS 
requirements of provider countries.67 In sum, based on this view, it can be argued that it 
                                                        
67  Glowka, Lyle and Valerie Normand, “The Nagoya on Access and Benefit-sharing: Innovations in 
International Environmental Law”, in Mogrera, Elisa, et. al. (eds), supra n 64, p. 25. 
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be an obligation of provider countries to sets out the national regulation that ensure the 
achievement of fair and equitable ABS for their countries. 
3. 4. 3. Access and Benefit Sharing under The Nagoya Protocol on Access to Genetic 
Resources and the Fair and Equitable Sharing of Benefit Arising from Their 
Utilization to the Convention on Biological Diversity 
 
As previously mentioned that the CBD is a pioneer in introducing the concept of ABS on 
the utilization of GR based on TK. However, it does not regulate the provisions to 
implement it. 68  The Bonn Guidelines that is a significant output of it, in order to 
implement the ABS also regarded not able to sets out clear guideline on it. As a response 
to that problem, on 2010 through the 10th World Summit on Sustainable Development, 
the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing 
of Benefit Arising from Their Utilization was adopted in Nagoya, Japan on October 29th, 
2010. 
The Nagoya Protocol is a new international treaty on ABS to support the implementation 
of the third objective of the CBD: the fair and equitable sharing of benefits arising from 
the utilization of GRs. Moreover, the objective of the Nagoya Protocol is addressed in 
Article 1 of the Nagoya Protocol which is states that ‘the objective of this protocol is the 
fair and equitable sharing of the benefits arising from the utilization of GRs, including by 
appropriate access to GR and by appropriate transfer of relevant technologies, taking into 
account all rights over those resources and to technologies, and by appropriate funding, 
thereby contributing to the conservation of biological diversity and the sustainable use of 
its components’.  
Even though, the Nagoya Protocol was deemed far from perfect, it is a legally binding 
instrument that aims to implement the third objective of the CBD by setting out several                                                         
68 See Article 15 of the Convention on Biological Diversity. 
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rules and procedures on ABS. It defines the fundamental concepts related to ABS, such 
as: what constitutes ‘utilization of GR’ and ‘clear provisions on ABS systems’. It also 
establishes an obvious link between ABS and TK. 69  Moreover, through the Nagoya 
Protocol, after intense negotiations through, derivative of GR finally approved as one of 
the scope of protection. In addition of it, in order to effectively implement of the Nagoya 
Protocol at the national level, a variety of tools are established. The role and functions of 
ABS national focal points and competent national authorities, as well as the importance 
of the ABS, have already been explained. Moreover, related to the ABS mechanism, the 
Protocol is also oblige the user to obey the mutually agreed term based on prior inform 
consent from provider countries or third party’s whose got the resources according to the 
CBD.70 
Generally speaking, the Nagoya Protocol will create greater legal certainty for users and 
providers of GR. It can be a cornerstone for a functional international system on ABS. 
While, at national level, it can improve the opportunity to the provider country to get the 
benefits from user whose utilizes the GR based on their TK through the establishment of 
national regulations and strong institutional framework, as mandated in Article 15 and 
Article 16 of the CBD.71  
Last but not least, further, for users, the Nagoya Protocol also gives the opportunity for 
awareness, guidance and certainty of law when conducting an activity in order to get the                                                         
69 Morgera, Elisa,et.,al. (eds), supra n 64,  p. 7. 
70 See Article 6, Article 7, Article 15 and Article 16 of the Nagoya Protocol and Article 15 (3) of the CBD.  
71 Article 15 (1) of the CBD states that “each Party shall take appropriate, effective and proportionate 
legislative, administrative or policy measures to provide that GRs utilized within its jurisdiction have been 
accessed in accordance with prior informed consent and that mutually agreed terms have been established, 
as required by the domestic access and benefit-sharing legislation or regulatory requirements of the other 
Party” and Article 16 (1) of the CBD states that  “each Party shall take appropriate, effective and 
proportionate legislative, administrative or policy measures, as appropriate, to provide that TK associated 
with GRs utilized within their jurisdiction has been accessed in accordance with prior informed consent or 
approval and involvement of indigenous and local communities and that mutually agreed terms have been 
established, as required by domestic access and benefit-sharing legislation or regulatory requirements of the 
other Party where such indigenous and local communities are located” 
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benefit on GR. Moreover, in business perspective it also offers an opportunity to 
overcome concerns and promote proactive approaches and policies in order to bring ABS 
in practice. 
3. 5. National and Regional Experiences on Access and Benefit Sharing Mechanism 
Some countries are deemed have good experienced in the implementing the ABS over 
their GR related to TK. Those countries have been proved that fair and equitable concept 
on it is possible to do. Those countries also gave good lesson to solve the difficulties of 
regulating and implementing it. 
3. 5. 1. Accesses and Benefit Sharing in ASEAN 
The Association of Southeast Asian Nations, or ASEAN, was established on 8 August 1967 in Bangkok, Thailand, by the Founding Fathers of ASEAN, namely Indonesia, Malaysia, Philippines, Singapore and Thailand. Nowadays, total country members of ASEAN is 10 countries, inter alia: Brunei Darussalam, Cambodia, Indonesia, Lao PDR, Malaysia, Myanmar, Philippine, Thailand, and Vietnam.  
In the discussion of TK protection, ASEAN members have been active participants at the international level as efforts to provide an international treaty to protect it. They have made join efforts in the IGC-GRTKF and in the context of the more recent discussion on WIPO’s Development Agenda. Even though, at the regional level not much activity has taken place, beyond promotional activity72 and have drafted the ASEAN Framework Agreement on Access to, and Fair and Equitable Sharing of Benefits Arising from the Utilization of Genetic and Biological Resources 2004.  
                                                        
72 Ramcharan, Robin. Intellectual Property and Human Security: the Protection of Indigenous People’s 
Knowledge in ASEAN (2012): p.17. Available at www.academia.edu. 
 42 
The Draft was provided to assist countries in the enforcement of the Nagoya Protocol. Moreover, it was enacted based on the acknowledging of the ASEAN countries on the need to ensure the uniformity and consistency of access regulations in 
the ASEAN region by setting minimum requirements for national implementation and 
maximize opportunities for the conservation and sustainable use of biological and genetic 
resources.73  Generally, ASEAN countries have not enacted much IPR legislation specifically aimed at the protection of GRTKF. Two countries in particular have been pro-active are: Malaysia and Thailand. Malaysia and Thailand haven adopted protections measures aimed at the protection of TK related to GR.  
In Thailand, it has established practical guidelines to facilitate activities related to biodiversity impact assessment, sustainable use and access and benefit-sharing. Appointed, as National Focal Point for access to and transfer of biological resources is the Biodiversity Bureau. Moreover, some departments have entered mechanisms of access and benefit sharing in place, through implementing provisions in relevant laws and policies, such as the Plant Varieties Act, Fisheries Act and the Protection and Promotion of the Thai Traditional Medical Intelligence Act.74  
In response to TK and genetic resources protection and the ABS system, Malaysia is currently developing the Sabah Biodiversity Enactment 2000 to regulate Access to Biological Resources and Benefit Sharing (ABS) and protect associated traditional knowledge. Moreover, to ensure the participation of traditional community in this system, Malaysia has been Malaysia has been designed the Community Protocol.  
                                                        
73 Draft Text of the ASEAN Framework Agreement on Access to Biological and Genetic Resources (2000). 
74 www.cbd.int 
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In Vietnam, there are few legislative efforts in order to protect the biodiversity, such as the Forest Protection and Development Law and the Biodiversity Law.  In addition, several important regulations that relate to access and benefit sharing have also been enacted such as the Domestic Animal Varieties Ordinance and the Plant Varieties Ordinance.75 While, to protect their TK, Vietnam still relies on several IPRs law, such as Geographical Indication Law, Patent Law, and Trademark Law. 
In the meantime, Indonesia has also been somewhat active, at least in recognizing the issue and anticipating needed action through ratified the Convention on Biological Diversity and the Nagoya Protocol into their national law. The Government has also initiated the draft bill related to GR associated with TK, namely 
the draft bill concerning Genetic Resources, the draft bill of Protection of Traditional 
Knowledge and Traditional Cultural Expressions, and draft bill of Culture.76 However, the TK and TK related to GR protection, similarly with Vietnam, still relies on the IPRs law, such as Patent Law, Copyright Law, Trademark Law, and Geographical Indication. 
3. 5. 2. Accesses and Benefit Sharing in San-Hoodia Case 
Hoodia case is the best ABS case to show the complexities of it and its scope, the 
challenges of partnerships, and the difficulties of regulating and implementing ABS when 
the same resource is used in different way with other.77 Hoodia case also one of the first 
agreements ever to give the benefit and share the royalties to the holder of TK. 
                                                        
75 Id. 
76 WIPO/GRTKF/IC/17/INF/5 (2010). Available at Secretariat of WIPO. 
77 CBD Technical Series No. 38 (2008): p. 83. Available at Secretariat of CBD. 
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Since hundred years ago, San tribes of the Kalahari, Africa has known that Hoodia is a 
succulent plant and for long time used to stave of hunger and thirst.  In modern era, this 
knowledge was published in 1963. It published by colonist botanist researched 
collaboration with the South African-based Council for Scientific and Industrial Research 
(CSIR).  The aims of this project is to inform the South African Defense Force about the 
toxic and nutritional properties of wild foods, so hopefully they can survive there.78 In 
1995, CSIR patented an active component of the Hoodia, a compound called as P57, 
which is responsible for suppressing appetite. In 1996 CSIR was granted a Patent No. 
983170. In 1998 grant, it licenses to a small British company namely Phytopharm to 
develop phytomedicines and commercialization it without the consent of the San. Then 
Phytopharm gave the license and made a royalty agreement with US pharmaceutical giant 
company Pfizer for USD 21 million.  
The problem was arises on when a lawyer representing the San people find out the patent 
of P57. The San itself did not challenge the patent of P57; they rather demanded some 
benefit from it. In June 2001, represented by the attorney and with the involvement of the 
NGO’s called as Working Group of Indigenous Minorities in Southern Africa 
(WIMSA)79 held a meeting and negotiating with CSIR. On November 2001, the South 
African San Council was formed. It will be representing the claims regarding TK and 
benefit sharing in intense negotiations with CSIR.  
After acknowledgement of San right by CSIR, in February 2002 the South African San 
Council and the CSIR entered into a memorandum of understanding (MoU) to give the 
San people a share and royalties from potential drug sales. Based on the agreement,                                                         
78 Wynberg, Rachel. “Rhetoric, Realism and Benefit Sharing: Use of Traditional Knowledge of Hoodia 
Species in the Development of an Appetite Suppressant”. The Journal of World Intellectual Property, Vol. 
7 Issue 6 (November 2004): p. 855.  
79 This NGO formed at the request of San people in the region to advocate and lobby for San rights; 
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announced in March 2003, CSIR will pay 6% of milestone payments (estimated to be 
around USD 0.9 to USD 1.4 million) it received from Phytopharm and 8% of all royalties 
from products development from P57. The milestone payments estimated based on 
completion of agreed technical performance targets over three to four year period. 
Royalties itself, will be paid to San people based on sales. These payments are will be 
paid to and manage by a trust fund established for the San people, the San Hoodia 
Benefit-Sharing Trust.80 The money then will be used for education, job and preservation 
the languages of San people. 
However, in August 1st 2003, the agreement between Phytopharm and Pfizer’s was 
canceled following the closure of Pfizer’s Natureceuticals Group, and replaced to a 
multinational company namely Unilever in 2004. 
Today, based on Biodiversity Act 10 of 2004 every benefit sharing agreement to be 
developed with holders of TK where their knowledge is used for bio prospecting. 
Based on the Hoodia case, there are some important things that we can learn from it, are: 
1. Although the agreement has received criticism, particularly concerned at the 
percentage of royalties, however it shows to us the possibility of benefit sharing to the 
holder of TK; 
2. When the struggle of TK holder to get the justice receive less attention from the 
Government, the NGO’s involvement becomes very important,; 
3. In addition, it also should be considered to establish a body that is responsible for 
managing the ‘money’; 
                                                        
80 The trust includes representative of CSIR, WIMSA, the Regional San Council, and observer from the 
South African Department of Science and Technology. 
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4. Last but not least, it is very important to strengthen the national policy related to TK 
protection. 
3. 5. 3. Accesses and Benefit Sharing in India 
India is the best practice examples in implementing the provisions and the principles of 
ABS, through the Kani case. It is the first world model of equitable benefit sharing when 
the local communities recognized as the owner of the TK and to provide the genetic 
resource that resulted in commercialization of a drug with anti-fatigue compound called 
as Jeevani. Moreover, India is also a pioneer country in implementing the defensive 
protection through the Traditional Knowledge Digital Library (TKDL). Currently, more 
than six hundred access applicants they had, and one hundred ABS agreements signed. 
India’s successful to develop a TK database also inspiring many countries to develop it in 
order to establish an effective ABS system.  
3. 5. 2. 1. Kani Case (Jeevani drug) 
Jeevani is a restorative drug, immune enhancing, anti-stress and anti-fatigue developed 
based on Arogyapaacha (trichopus zeylanicus) plant. Since long times ago, Kani people 
in Kerala, South India already knows that it can be used to reduce fatigue and increase 
well-being. In modern era, to develop the Jeevani drug, Kani people was helping the 
Indian scientist to disclose this knowledge. Based on that knowledge, to find out the 
effective compound on it, scientists in the Tropical Botanic Garden and Research Institute 
(TBGRI) led by Dr. Pushpangadan made some researches. In 1994 TBGRI submitted 
their first patent application on Arogyapaacha, and in June 4th, 1996 was filling Jeevani 
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patent.81 Due to the TBGRI was not capacity to commercialize any products that resulted 
from Jeevani invention, on November 1996 the technology then transferred and licensed 
to interested parties the Arya Vaidya Pharmacy, Ltd. (AVP) of Coimbatore for 
commercial purposes. In 1997 AVP signed a seven years licensing agreement and paid a 
USD 50,000 for licensing fee to TBGRI. Thus far licensing fee, TBGRI also would 
receive two percent royalties on any future drug sales. 
Moreover, as an acknowledgement to Kani tribal right, it was decided TBGRI would give 
the Kani tribal fifty percent of the license fee and fifty percent of the royalty. To manage 
the money, on November 1997 it was formed the Kerala Kani Samudaya Kshema Trust.82 
The trust has been registered with nine members, and all of them are Kani tibals.83  Noted, 
as of December 1997, total of membership of Kerala Kani Samudaya Kshema Trust was 
500.84 Shortly, the Kani received first payment of Rupees 5 lakh and royalties of Rupees 
19.000 of benefit sharing formula were deposited in the account of Kerala Kani 
Samudaya Kshema Trust. Finally, the license agreement between TBGRI and AVP 
proved to be successful and therefore has been consistently renewed after that. 
Based on this case, lesson that we can take from it, are: 
1. The Party who first revealed the knowledge should be considered as the owner of 
the knowledge; 
                                                        
81 Sachin Chaturvedi. Kani Case: A Report for GenBenefit. Last accessed May 20th, 2014. Available at 
http://www.uclan.ac.uk/research/explore/projects/assets/cpe_genbeneift_kani_case.pdf. 
82 The objectives of the trust are: 
1. Preparation of biodiversity register to document the knowledge base of the Kanis; 
2. Welfare and development activities for Kanis in Kerala; 
3. Evolving and supporting methods to promote sustainable and conservation of biological resources. 
83 The leaders of the Trust are two Kanis who imparted the TK to the scientist of TBGRI. 
84 Anuradha, R.V. Sharing with the Kanis: A Case Study from Kerala, India. Last accessed May 23rd, 2014. 
Available at http://www.cbd.int/doc/case-studies/aJbs/cs-abs-kanis.pdf. 
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2. To manage the money from the royalties, it should be considered to establish an 
independent body and the indigenous peoples must be involved in the 
management. 
3. 5. 2. 2. Traditional Knowledge Digital Library (TKDL) 
In addition to succeeding as the winner in several misappropriation cases,85 India has also 
succeeded with their defensive protection through Traditional Knowledge Digital Library 
(hereinafter called as TKDL). It is no doubt that TKDL is an effective tool to protect TK 
belonging to India at international patent offices.  
The project of TKDL was initiated in the year 2001. TKDL is a database that provides 
information on TK especially about medicinal plants and formulation that used existing in 
Indian since a long time ago. The project was collaboration between the Council of 
Scientific and Industrial Research (CSIR) and the Department of Ayurveda, Yoga & 
Naturopathy, Unani, Siddha and Homoeopathy (AYUSH), Ministry of Health and Family 
Welfare, Government of India. The objective of this project is to protect the ancient and 
TK of the country from exploitation through bio piracy and unethical patents, by 
documenting it electronically and classifying it as per international patent 
classification systems.  
Moreover, the source of information in TKDL was originating from transcribed of 150 
books on Ayurveda, Unani, Sigha and Yoga. It should be noted that one of the reason that 
misappropriation still happened at international patent office, as identified, is that 
traditional medicinal knowledge exist in local languages which is cannot be understood 
by patent examiners. To solve this problem at least reduce it, TKDL break the barriers                                                         
85 India has successfully for revocation of Neem Patent granted by European Patent Office (EPO) and 
Turmeric and Basmati patents granted by United States Patent and Trademark Office (UPSTO).  
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with translated the 34 million A4 size pages of information in five different languages 
into English, German, French, Spanish and Japanese. In future, it would be available in 
20 international foreign languages.  
Recently, new India’s achievement is agreement between India and certain patent offices, 
inter alia: European Patent Office (EPO) that have 34 state members, German Patent 
Office, Indian Patent Office, United Kingdom Patent Office (UKPTO), US Patent Office 
and Trademark Office (UPSTO), Canadian Intellectual Property Office (CIPO), IP 
Australia and Japan Patent Office (JPO) to access the TKDL for carrying out prior art 
search and patent examination. 86  Under this agreement, the patent examiners at 
International Patent Offices can utilize TKDL for patent search and examination purpose 
only and cannot reveal the content to any third party unless it is necessary for citation 
purpose.  
Moreover, it was noted that today 600 access applications they had, and 100 ABS 
agreements signed. Other achievement is noted that from 571 third party observations 
submitted, 53 patent applications of the pharmacy companies of United States, Great 
Britain, Spain, Italy, China, etc. have been withdrawn/cancelled or declared as dead 
patent applications based on TKDL information.87 Furthermore, contrary with laws suit 
processes that usually have been known to take 4-13 years, this process no cost and in 
few weeks after filing of the third party observations, cancelations of patents can be 
done.88  
                                                        
86 Brahmachari, Samir K. Traditional Knowledge Digital Library (TKDL) – An Effective and Novel Tool for 
Protection of India’s Traditional Knowledge Against Bio-Piracy. Last accessed May 23rd, 2014. Available 
at http://www.tkdl.res.in/tkdl/PressCoverage/PIB_120811. 
87 Id, p. 3.  
88 Id, p. 1.  
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Today, besides India, Republic of South Korea also has developed similar database 
namely Korean Traditional Knowledge Portal (KTKP), China with China Traditional 
Chinese Medicine Patents Database, and also several countries and organizations such as 
South Africa, Mongolia, Malaysia, Kenya, Peru, Thailand, The South Asian Association 
for Regional Cooperation (SAARC) countries, and also African regional Industrial 
Property Organization are interesting to replicate the TKDL model for preventing 















ESTABLISHING THE MECHANISM OF ACCESS AND SHARING OF 
BENEFITS ARISING FROM THE UTILIZATION ON GENETIC RESOURCES 
RELATED TO TRADITIONAL KNOWLEDGE IN INDONESIA  
4. 1. The Potential of Genetic Resources related to Traditional Knowledge in 
Indonesia  
Indonesia is a country, which has characterized by a great biological richness. In July 
2000 the World Conservation Monitoring Centre (WCMC) report identified Indonesia as 
the second mega diversity countries from 17 countries in the world.89 While the first 
mega diversity country is Brazil. Followed by Indonesia, respectively South Africa, 
Colombia, Australia, Papua New Guinea, Mexico, China, Philippines, Madagascar, India, 
Malaysia, Venezuela, Peru, Ecuador, USA and Democratic Republic of the Congo.  
Together, those 17 countries have more than 70% of the earth's species (Figures 1 and 2). 
 
Number of Endemic Vascular Plant Species in 17 Mega Diverse Countries 
(Source: Conservation International: 2000) 
It has been estimated that Indonesia’s natural wealth around 5.131.100 biodiversity in the 
world, around 15,3% are found in Indonesia. Approximately 40.000 species plants in the 
world, 30.000 of them are found in Indonesia. Some of those, approximately 900 have                                                         
89  World Conservation Monitoring Centre (WCMC) is an executive Institute of United Nations 
Environment Conservation (UNEP), Cambridge, England. WCMC has been a part of UNEP since 2000 and 
has the power in handling and supporting biodiversity for policy development and its implementation. 
Moreover, mega diversity country is a country that has the richest biodiversity in the world. These countries 
hold most of the species on earth so that it is considered very rich in biodiversity 
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been investigated for medical plants 90 but barely 300 species are already utilized for 
medicinal industry.91  
Moreover, in 2011 the Institute Sciences of Indonesia (LIPI) was published that status of 
Indonesia’s biodiversity consists of:92 
a. Seven hundred and seven species of mammalian; 
b. One thousand six hundred and two species of bird; 
c. One thousand one hundred and twelve species of amphibian and reptile; 
d. Two thousand eighty hundred species of invertebrate; 
e. One thousand forty hundred species of fish; 
f. Thirty-five species of primate; 
g. Twenty species of butterfly. 
In addition to the rich by its GR,93 Indonesia also has non-biological resources richness. 
The Central Bureau of Statistics of Indonesia (BPS) was noted that in 2010 Indonesia has 
1.128 ethics that spread in areas of Indonesia. Each of them has different culture and also 
TK. The differences of it manifested in the form of building architecture, sculpture, 
literary arts, traditional ceremonies to the differences of traditional medicines. The 
combination of it, potential to be utilized commercially and developed it into valuable 
products.   
                                                        
90 Timmermans, Karin (ed), “TRIPS, CBD and Traditional Medicine: Concept and Questions”, Report of an 
ASEAN Workshop the TRIPS Agreement and Traditional Medicine Jakarta, 13-15 Feb 2001 (2001): p.8. 
91 Djundjunan, Bebeb A.K.N,. “Sistem Hukum Internasional Belum Memberikan Perlindungan Efektif 
terhadap GRTKTCE (The International Legal System Not Provide Effective Protection on GRTKTCE)”. 
Tabloid Diplomasi Komunikasi dan Interaksi, No. 56 Tahun V, July 15th – August 14th, 2012, 8.  
92 The explanation of the Draft Bill of Republic of Indonesia about Nagoya Protocol Ratification on Access 
to Genetic Resources and The Fair and Equitable Sharing of Benefit Arising from Their Utilization to the 
Convention on Biological Diversity. 
93 Genetic resources are including all species of plants, animals and microorganism, also ecosystem where 
is the species are living.  
 53 
In Indonesia, TK takes on almost all aspect of economic and social development of a 
community from agriculture to medicine. In the health sector, Indonesian people have 
used medicinal plants since ancient time, and there is a tendency of improving their 
demand in the future.  Since long time ago, Indonesian people already know and use 
certain plants as their traditional medicine.  
In addition to potential as medicinal plants, several plants also have other industrial 
potential. According to Husodo, there are more than 150 types of natural dyes in 
Indonesia that has been identified and used in many industrial sectors. For examples, red 
color produced by Caesalpina sp, blue color produced by Indigofera tinctoria, Bixa 
olleracea that produces orange color and yellow color that produced by Mimosa pudica. 
Peoples of Papua even from generation to generation had used natural dyes that produced 
by certain types of trees. Makabori (1999) states that there are eight types of non-timber 
forest products that are used as a source of natural dyes by Papua peoples are 
Arcangelesia sp., Callophylum inophyllum, Leea zippetiana, Morinda citrifolia, Nauclea 
sp., Premna corymbosa, Pterocarpus indicus, and Rhizophora mucronata.94  
This knowledge is cultural heritage that gained by experience, knowledge, and skills, 
which are orally passed down from generation to generations. It is become important for 
the people and the country, since it can be played in many roles as the source of income. 
However, in the utilization of these GR, the local wisdom of indigenous peoples should 
be considered. In the context of access and benefit, local wisdom of indigenous peoples 
divided into two, are local wisdom that has economic value and local wisdom that has 
                                                        
94 Harbelubun, Antonius Etus, et., al., “Tumbuhan Pewarna Alami dan Pemanfaatannya secara Tradisional 
oleh Suku Marori Men-Gey di Taman Nasional Wasur Kabupaten Merauke” (Natural Colorant Plant and 
Use of Traditionally by Tribe of Marori Men-Gey in Wasur National Park, Merauke Regency).  
Biodiversitas Journal of Biological Diversity, Vol. 6 No. 4 (October 2005): p. 281. 
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non-economic value.95 Local wisdom that has economic value is local wisdom that has 
economic potential or already carried out activities of commercialization. While, non-
economic local wisdom is local wisdom that confidential (secret local wisdom), which 
established by the communities of customary law. It usually not allowed to public open 
and also not used for the commercial purposes such as magic spells to threat and specific 
traditional medicine that merely known by particular groups such as the royal family. 
Both of it needs to protect. The protection purpose is to maintain the sustainability of GR 
utilization and TK related to GR for the next generations.  
4. 2.  The Development of Access and Benefit Sharing Mechanism in Indonesia 
4. 2. 1. Period before Convention on Biological Diversity (CBD) 
As the second mega diversity country, in order to realize these potentials, a 
comprehensive, effective, and participatory strategy and action plan is required. In 1993, 
the Government of Indonesia, through the National Development Planning Agency 
(BAPPENAS), issued the Biodiversity Action Plan for Indonesia (BAPI).  The BAPI 
1993 was a strategic step of the Indonesian government, prior to the ratification of the 
CBD.96 It has three objectives, are:  
                                                        
95 Policy and Law Institute for Good Government (POLIGG) The Ministry of Environment Republic of 
Indonesia (KLH). Pedoman Tata Cara Inventarisasi Pengakuan Keberadaan Masyarakat Hokum Adat, 
Kearifan Local, dan Masyarakat Hokum Adat yang Terkait dengan Perlindungan dan Pengelolaan 
Lingkungan Hidup (The Inventory Guidelines of Indigenous People Existence, Local Wisdom and 
Indigenous People Rights related to Its Protection and the Environment Management). Jakarta: KLH 
(2011): p. 15. 
96 Due to the action plan was developed before the Convention on   B iological Dive    
neither refers specifically to the Convention. Indonesia's active participation in the Convention negotiations, 
its negotiators' close involvement with the biodiversity- planning processes at home, and the participation of 
many key Indonesians in the Global Biodiversity Strategy process, has ensured that the action plan 
responds to many of the Convention's provisions, in Miller, Kenton. R. and Steven M. Lanou. National 
Biodiversity Planning: Guidelines Based on Early Experiences Around the World. Washington DC; 
Nairobi; Switzerland: Resources Institute, UNEP, and IUCN (1995): p. 101. 
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1. to reduce the loss of primary forest, wetlands, coral reefs, and other terrestrial and 
marine habitats of primary importance for biodiversity: 
2. to develop the data and information available on the nations biodiversity and make it 
available to policymakers and public, and 
3. to develop and protect the utilization of biological resources in ways that are 
sustainable and less harmful.97 
BAPI 1993 was formulated together by the Indonesian government led by BAPPENAS, 
and in collaboration with the Ministry of Environment (KLH), Ministry of Agriculture 
(DEPTAN), Ministry of Forestry (DEPHUT), Ministry of Internal Affairs (Kemendagri), 
research institutions (Herbarium Bogoriense and the Indonesian Institute of Sciences) and 
also several NGOs such as the Indonesian Wildlife Society, the Indonesian Forum on the 
Environment (WALHI), and Indonesia Rainforest Action Group (SKEPHI) with the 
support of international development institutions (the World Bank, IUCN and WWF).98  
4. 2. 2. Period after Convention on Biological Diversity (CBD) 
Indonesia was signed the CBD on June 23rd, 1992 and become a member of the CBD on 
August 23th, 1994. In the level of national implementation, the Government of Indonesia 
officially ratified it through the Law No. 5 of 1994 on the Ratification of United Nations 
Convention on Biological Diversity (the Statute Book No. 41 of 1994, the Supplement of 
Statute Book No. 3556). As a member of the CBD, Indonesia has the obligation to 
perform the CBD regulations, one of it is recommendation to the each contracting party to 
develop strategies and action plans in the field of sustainable biodiversity management. In 
order to realize it, the Government of Indonesia was produced BAPI 1993.                                                         
97  Bappenas. Indonesian Biodiversity Strategy and Action Plant: National Document. The National 
Development Planning Agency (Bappenas): Jakarta (2003): p. 2. 
98 Miller, Kenton. R. & Steven M. Lanou, supra, n 96, p. 99. 
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In addition to developing BAPI 1993, related to the biodiversity management, the CBD 
also stipulate to the each Party to develop the mechanism of ABS. To achieve this aim, 
besides the CBD, Indonesia also adopted the Bonn Guidelines on Access to Genetic 
Resources and Fair and Equitable Sharing of the Benefits Arising out of Their 
Utilization in 2002, followed on May 11th, 2011 the Government of Indonesia was signed 
the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing 
of Benefits Arising from their Utilization to the Convention on Biological Diversity. It 
was the beginning of the process for integrating the Nagoya protocol into national 
legislation system, particularly for the management of GR in Indonesia (officially ratified 
through Law No. 11 of 2013 on Ratification of the Nagoya Protocol on Access to Genetic 
Resources and the Fair and Equitable Sharing of Benefit Arising from their Utilization to 
the Convention on Biological Diversity). 
Since the ratification of the Nagoya Protocol, in order to support its implementation, 
some revision related to Indonesia’s biodiversity management was conducted through the 
amendment of BAPI 1993. Even though, almost ten years have passed since BAPI 1993 
was published as a guide for sustainable management of Indonesia’s biodiversity. 
However, in its implementation, the role of BAPI 1993 as a reference for decision-
making has not been optimal. In order to answer the challenges of biodiversity 
management in Indonesia, the Indonesian Biodiversity Strategy and Action Plan (IBSAP) 
was formulated. The IBSAP project was conducted under the auspices of the ministry of 
Environment (KLH) involving some ministries, are: the Ministry of Agriculture, the 
Ministry of Forestry, the Ministry of Marine Affairs and Fisheries Republic of Indonesia 
(KKP), the Indonesian Sciences Institute (LIPI), and universities. In addition, besides 
produce the IBSAP, the Government is also preparing several supporting instruments, 
are: a) the National Strategic: the implementation of Nagoya Protocol in Indonesia Period 
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2011-2020, b) Institutional, c) the Guidelines Relating to Prior Informed Consent and 
Mutually Agreed Terms, also procedures for access. 
In addition to IBSAP development, the biodiversity management in Indonesia also 
conducted through actively involved in UN REDD+ Programme (Reducing Emissions 
from Deforestation and Forest Degradation). REDD+ is a mechanism to reduce the 
greenhouse gas emissions by providing compensation to parties who do attempt 
prevention of deforestation and forest degradation. This system becomes known as 
benefit-sharing mechanisms. It uses international financial transfers between developed 
and developing countries as the tropical carbon provider. Moreover, the benefit will be 
used for social, environmental purposes, and physical capital for sustainability. 
Since the beginning of Indonesia involvement in the REDD+ until today, financial 
commitment and bilateral deals were made by Indonesia. Such as ‘Letter of Intent’ that 
made on 2010 between the Government of the Kingdom of Norway and the Government 
of the Republic of Indonesia for US$ 1 billion. At this time, based on the Presidential 
Decree No. 16, 2015 the REDD+ Agency will become part of the Ministry of 
Environment and Forestry Republic of Indonesia (DEPHUT). 
4. 3.  Opportunities and Barriers on the Implementation of Access and Benefit 
Sharing on Utilization of Genetic Resources related to Traditional 
Knowledge in Indonesia 
Currently, the issue of TK protection is increasingly being discussed both at the 
international and national levels. In Indonesia, one of the challenges to maximize the 
protection of TK is public awareness, how to increase people understanding and willing 
to protect theirs intellectual property, while they know their intellectual property is 
possible theft or claimed by other. Despite the fact, stakeholder and elements in Indonesia 
have made many efforts on it, either manually or online. Government both central and 
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local, universities, or NGOs are conducted it.  Most of Indonesian people are assumed 
that their TK inherited from their ancestor is a public rights which has the social function. 
It is contrary to the protection concept in modern intellectual property rights that has 
exclusive rights. For example, the Gianyar village, Bali is known as one of the best silver 
producers in Indonesia. Many beautiful silver motifs are produced here. However, the 
public awareness to protect their creations through the Copyright Law is still weak while 
it’s very important to prevent their creations from misappropriations done by others. 
Furthermore, it was estimated that more than 1800 motifs of Bali silver has claimed by 
foreigner through the Copyright law.99 
In addition to the weakness of public awareness, the other barrier to developing good 
protection system for TK is the data. The data is very limited; no written documentation 
while most of the knowledge has existed since hundred years ago. This circumstance, 
lack of written evidence for TK, often becomes the reasons for the Patent Office were still 
issues the Patent Register even from the view of TK it does not new anymore. 
Furthermore, in the end it would be detrimental the indigenous people who have the 
knowledge.100   
Even though Indonesia has abundant biodiversity and huge number of cultures, but in fact 
Indonesia only has few ancient books of Indonesian TK, whereas it is contain of 
Indonesia TK, particularly traditional medicine. Some of it among other: Kitab Lontar 
Usada from Bali, Serat Centhini, Serat Primbon Jampi Jawi, Serat Primbon Jampi, Serat 
Kwaruh, and Serat Primbon Sarat which are from Java. Serat Primbon Jampi Jawi has 
the most widely number of traditional medicine recipes. It has more than 3000 traditional                                                         
99  Berebut Hasil Kreasi Perajin Perak Bali. Last accessed May 15th, 2014. Available at http://dgi-
indonesia.com/news-kisah-sedih-dari-bali/. 
100  Schuler, Philip, “Biopiracy and Commercialization of Ethno botanical Knowledge”, in Finger, J. 
Michael and Philip Schuler (eds). Poor People’s Knowledge Promoting Intellectual Property in Developing 
Countries. Washington DC: World Bank and Oxford University Press (2004): 160. 
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medicine recipes. Compare with India, issues related to the written evidence which is 
become the legitimation of TK, not as complex as in Indonesia. Even in the development 
of Traditional Knowledge Digital Library of India (TKDL), to collect the information of 
TK, India is referring to 150 books on Ayurveda, Unani, Sigha, and Yoga as the sources. 
Based on the books, now it was noted 292.662 of traditional medicine formulation has 
been successfully translated into five different international languages. In future, it will 
available in 20 different international languages and all Indian languages. 
Moreover, in addition to lack of written evidence, the unavailability of indigenous 
peoples data (as the owner of TK) adding the homework for the Government. It is 
important in order to implement provision of the Nagoya Protocol, particularly the 
obligation for user to get permission from the owner of TK (prior inform consent). The 
PIC is one of recruitments to get the access permit from the government of provider 
country. As illustrated in Indonesia, almost all Indonesian know Jamu. Jamu is a 
beverage derived from traditional herb plants that are believed has efficacy as a drug. 
There are many kind of Jamu in Indonesia, particularly in Java Island. Almost Javanese 
people are consumed and know the advantages of Jamu. Therefore, almost all Indonesian 
know about Jamu, it is quite hard if Javanese claim Jamu belong to them. Even if 
Javanese are recognizing as the owner of Jamu, the next question will arise is which 
Javanese. Due to Java is consisting of various races and ethnicities. Therefore, in order to 
establish the protection of TK, inventory and data collection on indigenous people in 
Indonesia  should be done in line and simultaneously with inventory efforts of TK itself.  
As a leader country in establishing the mechanism of TK protection, regarding to the 
wealth of biodiversity, India and Indonesia are noted as countries that have a huge pool of 
genetic resources and traditional knowledge medicine potency. However, growth rate of 
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pharmaceutical industry both countries are different. At this stage, Indonesia position if 
viewed from the sales values globally is not more than 0,44% of total world 
pharmaceutical market. Similarly, if viewed from the number of drugs consumption per 
capita, Indonesia has the second lowest position in ASEAN (Association of East Asian 
Nations) region. The pharmaceutical companies that operating in Indonesia, mostly focus 
on the selling of product not creating new pharmaceutical products. It is contrary with 
India’s pharmaceutical industries. Nowadays, India noted as top third pharmaceutical 
markets in terms of volume and thirteen largest in terms of values globally. Players in 
India pharmaceutical industry include: branded drug companies, generic drug companies, 
firms developing biopharmaceutical products, nonprescription drug companies, and firms 
undertaking based on contract research, universities, hospital and research center that 
have role in research and development activities.101 
In addition to the pharmaceutical market in India, the country also has many of potential 
scientist and chemical engineers to take the industry to high level. Even in the beginning 
of TKDL development, their roles are enormous. Together with the Government of India, 
their initiated to establish the TKDL, which at the same time India was being an effort to 
revoke the patent over the Turmeric as a wound healer given by the United States Patent 
and Trademark office (USPTO), and the patent on Neem as antifungal which was granted 
by the European Patent Office (EPO). Nowadays, it was noted that 105 cases of patent 
claim were withdrawn or cancelled by patent office based on information from TKDL of 
India.102 Moreover, India also has a solid legal and financial framework.103 It was proved   
                                                        
101  Trivedi, Sanjay. Growth of Indian Pharmaceutical Industry, Research Paper (Pioneer Institute of 
Profesional Studies, Indore). Last access on Wednesday, July 1st, 15. Available at 
http://www.slideshare.net/santrivedi/growth-of-indian-pharmaceutical-industry-27600512 
102 General Knowledge Today India’s Daily E-Magazine of GK & Current Affairs. Traditional Knowledge 
Digital Library (TKDL). December 15th, 2013. Available at www.tkdl.res.id. 
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through establishing the biological diversity act, 2002 18 as a sui generis for preservation 
and utilization of biological diversity in India, and amendment the Patent Act as amended 
by Patent Act No. 15 of April 4th, 2005. 
Furthermore, according to Basuki Antariksa lack of protection is one factor that caused 
the protection on TK in Indonesia has not yet optimal.104 The regulations that used to 
protect it is IPRs regulation. Despite the fact, the protection of IPRs characters is 
individual. It is contrary with TK, which is communal.105 There are several regulations 
that recognize the existence of indigenous people in Indonesia, however it merely 
recognize. It is not strong enough to protect the right of TK holder. Compared to India, 
the condition of Indonesia is far behind. In order to protect their TK and to ensure the 
right of TK owners to get the benefit arising from its utilization, the Government of India 
enacted the Biodiversity Bill 2000 which along the Amendment on the Patents (second 
amendment) 2000. Based on these two regulations, several provisions for mandatory 
disclosure of source and geographical origin of the biological material used in the 
invention while applying for patents in India have been made. It is also bring India to 
steps further in terms of the development of access and benefit sharing mechanism.  
However, as an international regulation on environmental that is specifically regulates the 
access and sharing of benefits from the utilization of GR and TK related to GR, the 
Nagoya Protocol was born in order to solve these barriers. By ratifying the Nagoya 
                                                                                                                                                                     
103 Corporate Catalyst India PVT LTD, A brief Report on Pharmaceutical Industry in India (last accesed 
Wednesday July 1, 15). Available at http://www.cci.in/pdfs/surveys-reports/Pharmaceutical-Industry-in-
India.pdf 
104 Antariksa, Basuki. “Peluang dan Tantangan Perlindungan Pengetahuan Tradisional dan Ekspresi Budaya 
Tradisional (Traditional Knowledge and Traditional Cultural Expression: Barriers and Opportunities”. 
FGD: the Listing of Indonesia’s Intangible Cultural Heritage, Organized by the Directorate General of 
Culture, Art and Film - the Ministry of Culture and Tourism Republic of Indonesia (Jakarta, October 7th, 
2011). 
105 Article 63 (1) (t) Law No. 32 year 2009 concerning Environmental Protection and Management 
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Protocol, there are several advantages that can be obtained for Indonesia, among 
others:106  
a. Protect and conserve the GR and also TK related to GR; 
b. Prevent the bio-piracy and illegal utilization on GR; 
c. Ensure a fair and equitable sharing of benefits (financial or non-financial) on the 
utilization of GR and TK related to GR based on Mutually Agreed Terms; 
d. Provide the legal basis for regulating the ABS on the utilization of GR and TK related 
to GR based on Mutually Agreed Terms; 
e. Strengthen the State control over their GR as mandated by Article 33 of the 
Constitution of the Republic of Indonesia year 1945 (UUD 1945) and recognizes the 
existence of indigenous people and their rights; 
f. Affirming the State sovereignty over the regulation of access to GR and the fair and 
equitable sharing of benefits arising from their utilization;  
g. Provide incentives and funding support in accordance with the regulations; and  
h. Creating the opportunities for transfer of technology on the activities of conservation 
and sustainable use of biodiversity. 
4. 4. Potential Relevance Legal Issues to Establish the Mechanism of Access and 
Benefit Sharing on Genetic Resources related to Traditional Knowledge in 
Indonesia 
It was mentioned that in order to protect the TK related to GR, there are two forms of 
protection, are positive protection and defensive protection. Furthermore, the protection 
specifically directed in order to prevent the misappropriations of TK and ensuring 
equitable benefit sharing from industrial and commercial uses of it. However, to establish                                                         
106The Ministry of Environment Republic of Indonesia Press Release, “The Government explanation on 
Draft Bill of the Ratification on The Nagoya Protocol and the Rotterdam Convention” (Jakarta, September 
13th, 2012). Last accessed June 13th, 2014. Available at http://www.menlh.go.id/penjela san-pemerintah-
atas-rancangan-uu-tentang-pengesahan-nagoya-protocol-dan-kovensi-rotterdam/#sthash.BSphH6GB.dpuf. 
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the protections, each form of protection that will be developed would greatly depend on 
the circumstances and needs of each country. As mentioned by Daniel Robinson there is 
no one size fits all formula for TK protection. 107 
4. 4. 1. Positive Protection: National Legislation 
Article 15 and Article 16 the Nagoya Protocol mandates to the Parties shall take 
appropriate and proportionate national legislative on ABS from the utilization on GR and 
TK related to GR. In line with it, according to the Indonesian Summit on Sustainable 
Development (ISSD) that was held on January 21st, 2004 in Yogyakarta, it be achieved an 
agreement which is mandating to the Government of Indonesia in order to implement the 
national development it cannot be separated from the sustainability of national plan 
development which is set forth in the points of Biodiversity Action Plan for Indonesia. 
One of it proposes to establishment the national legislation to ensure the implementation 
on ABS from the GR utilization.108 Furthermore, appropriate legislation over TK is the 
foundation to implement the policy, either using the existing law or to enact new sui 
generis law.  
4. 4. 1. 1. Amendments to the IP Laws Particularly Amendments to the Patent Law 
When we talk about ABS from the utilization of GR related to TK, IPRs is an important 
law, especially in the medical field. There is a huge connection between the 
misappropriation/bio piracy on the utilization several TK and the fact that 
commercialization arises from it. Through the Patent Law, the inventors protect their                                                         
107 Robinson, Daniel.  Exploring Components and Elements of Sui Generis Systems for Plant Variety 
Protection and Traditional Knowledge in Asia. Switzerland: ICTSD (2007), p. 21. 
108  Suhartini. “Peran Konservasi Keanekaragaman Hayati dalam Menunjang Pembangunan yang 
Berkelanjutan (The Role of Biodiversity Conservation in Supporting the Sustainable Development)”. 
Proceedings of the National Seminar on Research, Education and the Application of Mathematics and 
Natural Sciences, Organized by Faculty of Mathematics and Natural Sciences – Yogyakarta State 
University (May 16th, 2009): p. 204. 
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inventions. Contrary, through the Patent Law also often becomes the legitimacy of the bio 
piracy practices and unfair practices to the certain countries (mostly are poor countries 
and developing countries). In many countries, the legitimacy of the bio piracy practices 
usually involves the Patent Law. Including in Indonesia.  
In Indonesia, efforts to protect TK related to GR cannot be separated from the 
implementation of Patent Law itself. As illustrated by Peter Drahos that developing 
countries could, as a matter of sovereign right, adopt a scheme of protection for 
indigenous knowledge without breaching any of their international treaty obligations in 
the field of intellectual property.109 One approach is through the amendment of Patent 
Law and related laws. It is related to the primary aim to develop the defensive protection 
is to prevent granted the patent right without any permission from the owner of TK. In 
line with Peter Drahos, the Goverment of Switzerland in international WIPO forum was 
proposed to amendment the intellectual property law particularly Patent law through an 
amendment to the Patent Cooperation Treaty (PCT) Regulations that would explicitly 
enable national patent laws to require the declaration of the source of TK in international 
patent applications.110  
Moreover, in order to protect the TK, in addition to the amendment on several articles in 
Patent Law, some countries also had already been amended several regulations related to 
it. Those countries are India, 111  Egypt, 112  South Africa, 113  and Switzerland. 114  In the 
context of Indonesia, some of bio-piracy on the GR related to TK caused by several                                                         
109 Drahos, Peter. Supra n 10, p. 211. 
110 WIPO/PCT/R/WG/4/13 (May 5, 2003). Available at Secretariat of WIPO. 
111 India protects their TK related to GRs through the Patents Act 1970 as amended by Patents Act 2005, 
also through the sui generis law, Biological Diversity Act, 2002 No. 18. 
112 Egypt protects their TK related to GRs through the Law on the Protection of Intellectual Property Rights, 
Law No. 82, 2002. 
113 South Africa protects their TK related to GRs through the Amendment of Patents Act 2005. 
114 Switzerland protects their TK related to GRs through Federal Law of June 25, 1954 on Patents for 
inventions (status as of January 1st, 2012). 
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provisions in Indonesian Patent Law No. 14/2001. But nevertheless, through the 
amendment of it, it is also possible to protect the TK related to GR in Indonesia. Adding 
new substances, the improvement on the Articles, or even by doing the deletion on certain 
articles are few ways that can be done in order to amendment the Patent Law. Some of 
those articles are:  
First, Article 7 (b) states “Patent shall not be granted to an invention of a methods of 
examination, treatment, medical care, therapy and/or surgery which may be applied on 
animals and/or humans”. Contrary with Article 27 paragraph (3) TRIPs Agreement states 
that “the members may also exclude from patentability: a) diagnostic, therapeutic and 
surgical methods for the treatment human or animal”. The use of the word ‘may’ it shows 
that for the country who’s allowed to grant the Patent into that invention are legal. As a 
result, although in Indonesia the invention related to the methods of examination, 
treatment, therapy and/or surgery applied to animals and/or humans is cannot protected 
under Indonesian Patent Law, but it possible to register in other countries. However, a 
valuable lesson related this issue was given by India through they successful to revoke the 
U.S. Patent on the utilization of turmeric as a method of healing wounds. This case gives 
a new paradigm that internationally treatment methods are generally not appropriable 
under patent laws.115 
Second, Article 7 (d) also exclude from the object of the patent is patent for all living 
creatures except microorganisms, and essentially biological processes for the production 
of plants or animals or microbiological processes. However, due to the absence of 
international uniformity resulted even though in Indonesia it cannot patent, but possible in 
other countries.                                                         
115 Based on the US Patent Law, 35 USC 287.c determine the use of patented surgical methods cannot be 
subjected to infringements suits. 
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Third, Article 45 Paragraph (1) states that the objection on a patent is obliged with the 
reasons. In the relation to the provision on the Article 3 Paragraph (2) about Prior art, it is 
clear that TK is excluding. It can be certain that the objection to one Patent with the 
reason that the Patent is a lack of novelty due to it known since long times ago through 
the TK, definitely cannot be accepted. Therefore, the revision of Article 3 Paragraph (2) 
is a must. The recognition of TK as a prior art must be expressly stated. Without revision 
to this article, all objections to the Patent that was granted on the basis lack of novelty 
will be failed. Next question is whether everything that traditional will be lost the 
novelty?  
If we compare with several regulations such as USA, based on Article 10 of the Patent 
Paw (35 US Code) states that:  
“A person shall be entitled to a patent unless the invention was known or used by 
others in this country, or patented or described in a printed publication in this or a 
foreign country, before the invention thereof by the applicant for patent, or the 
invention was patented or described in a printed publication in this or a foreign 
country or in public use or on sale in this country, more than one year prior to the 
date of the application for patent in the United States...” 
The article explains that Patent application should be rejected if the application contains 
of knowledge that has published in written form in US or other countries. However, if the 
knowledge was publicly used but undocumented in US or in other countries it is possible 
granted the Patent rights. Through this article, it shows that US Patent Law opens the 
possibility to the every knowledge to grant the Patent rights as long as the knowledge is 
undocumented, including TK. It seems that US knew well the weakness most of the 
developing countries, whereas the culture to documentation is very week.  
Contrary, India has a clear regulation that stated strictly TK is one object that not 
patentable. Chapter II Article 3 (p) Patent Act No.15 of April 4th, 2005 states that 
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invention that not patentable is traditional knowledge or which is an aggregation or 
duplication of known properties of traditionally known component or components. 
Facing up the problem, it is the Government’s duty to seek its fullest and encourages the 
culture of documentation through the journals as well as inventory of knowledge and also 
develop the regulation that can protect the TK in Indonesia. 
Furthermore, in order to the amendment of the Patent Law 2001 there are several things 
that need to be considered and covers, inter alia:  
a. Any patent application derived from the utilization of GR related to TK Indonesia by 
foreign parties are obliged to mention the source of origin of GR that are used, if the 
applicant cannot reveal its origin, the patent application must be rejected;  
b. Any patent application derived from the utilization of GR related TK by foreign 
parties, mandatory the approval document from the owner of the knowledge and/or 
public authority who is appointed to act for and on behalf of the owner of the TK on 
the basis of prior inform consent (PIC); 
c. In new Patent Law, it should consider TK as a prior inform consent; 
d. Any patent application derived from the utilization of GR related to TK by foreign 
parties shall be accompanied by a fair and equitable benefits sharing.  
4. 4. 1. 2. Designing a Sui Generis Law 
Even though, intellectual property can play a role for protecting traditional knowledge,116 
however a sui generis intellectual property rights system may impede the equity-oriented 
                                                        
116 Hasan, Emmanuel,et.al., Intellectual Property and Developing Countries: a review of the Literature. 
RAND Corporation: UK (2010), p.44-45. 
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goals of some traditional knowledge communities.117 It is related to the subject matter of 
protection does not fit well within the existing of IPRs property law. Several possible 
characteristics of a traditional knowledge right include perpetual protection, protection of 
historical communal cultural works, and knowledge protection are invulnerable by 
intellectual property law. A sui generis law is needed to protect intangible property right 
that will prohibit anyone other than the rights holders from making any utilization of this 
intergenerational knowledge without consent. 
In addition to the effectiveness of Patent Law in protecting Indonesia’s GR related to TK, 
another regulation that possible to consider by the government is through the establishing 
the sui generis law.118 Some CBD members are noted been used the sui generis law in 
order to protect their TK. As the examples, Brazil which is using Provisional Act 
No.2.186-16 dated August 23rd, 2001, India through the Biological Diversity Act, 2002 
18, Philippines through the Indigenous Peoples Rights Act of 1997 (Republic Act No. 
8371) to protect their TK related to GR and Thailand through the Act on Protection and 
promoting of Traditional Thai Medicine Intelligence, B.E 2542. 
Related to the TK related to GR protection in Indonesia, in fact, Indonesia has Law No. 
32 year 2009 concerning Environmental Protection and Management. Generally, it is the 
main guideline in managing and protecting the Indonesia’s environment. However, from 
XVII Chapter 127 Articles, some articles specifically recognizing the existence and the 
rights of indigenous people. Articles 62 (1) (i) states that: 
“In protecting and managing the environment in Indonesia, the Government shall 
be assigned and authorized to stipulated and implement policies on biological and 
non-biological natural resources, biological diversity, GR and biological safety of 
genetically engineered products.”                                                         
117 Janewa, OseiTutu, J., supra n 15.  
118 Hasan, Emmanuel, et.al, supra n 116.  
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Furthermore, Article 63 (1) (t) states that the policies itself shall be recognized the 
existence of traditional communities, local wisdom, and the rights of traditional 
communities. However, Law No. 32 year 2009 is not a sui generis law to protect the TK 
related to GR in Indonesia. It was born in order to ensure the legal certainty and provide 
the human rights protection to get a healthy environment. Due to it, developing a new sui 
generis law is a necessity.  
4. 4. 1. 2. i. Minimum Requirements 
Moreover, it is in line with the WIPO 3rd Intergovernmental Committee on Intellectual 
Property and Genetic Resources Traditional Knowledge and Folklore statement which is 
states that specific sui generis mechanisms have been developed within general IP laws to 
deal with particular practical needs or policy objectives relating to specific subject matter: 
include specific legal provisions and practical or administrative measures.119 In order to 
develop the sui generis law in Indonesia, it is also possible for the Government refers to 
the Committee’s formulation. It identifies several minimum important legal issues that 
system must contain in order to be effective, inter alia: 
a) What is the policy objective of the protection? 
In line with the objectives of the CBD, thus the formulation of sui generis law shall be 
aimed to achieve it. It should be able to express the rights of TK owners, which is 
indigenous people. In sum, it should be different from other objectives protection 
‘modern’ know-how. As shows by the Biological Diversity Act 2002 of India that states 
the Act has provided for achieving the objectives of the CBD. Moreover, refers to the 
Document of WIPO/GRTKF/IC/7/5 at least there are possible 15 aims the protection of 
                                                        
119 WIPO/GRTKF/IC/3/8 (June 13th to 21st, 2002). Available at Secretariat of WIPO. 
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TK that can be identified as the policy objectives of the sui generis law, are: recognize the 
value of TK, promote respect, meet the actual needs of holders of TK, empower holders 
of TK, support TK systems, contribute to safeguarding TK, repress unfair and inequitable 
uses, concord with relevant international agreements and processes, promote innovation 
and creativity, promote intellectual and technology exchange, promote equitable benefit 
sharing, Promote community development and legitimate trading activities, preclude the 
grant of invalid IP rights, enhance transparency and mutual confidence, complement 
protection of traditional cultural expressions.  
Another aim of the sui generis law is recognizing the rights of indigenous people. It is as 
the consequences of indigenous people participation. As an example, through the 
Panama’s sui generis Law No. 20 (June, 2000) and Executive Decree No. 12 (March 20, 
2001). It states that the objective of the law is to protect the collective intellectual 
property rights and TK of indigenous communities through the registration, promotion, 
commercialization and marketing of their rights in such a way as to give prominence to 
indigenous sociocultural values and cultural identities and for social justice”.120 
More specific, related to the ABS implementation, it can refers to the protection objective 
that mentioned in South Pacific Model Law for National Laws (2002) which is states the 
objective of the Law is to protect rights of traditional owners in their TK and expressions 
of culture and permit tradition-based creativity and innovation, including 
commercialization thereof, subject to prior and informed consent and benefit-sharing.  
 
 
                                                        
120 Preamble and Article 1 of the Law; Preamble of the Decree. 
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b) Scope of Subject matter that should be protected 
Another issue that should be considered in order to establish the sui generis law is the 
scope of the subject matter of protection. It is important, as mentioned before that scope 
of TK itself is wide, encompassing: art, architecture, medicine, etc., it should be stated 
expressly. Related to the TK related to GR, the Draft of Law on the Protection and 
Utilization of Intellectual Property of TK and Traditional Cultural Expression have tried 
to formulate the scope of subject matter that should be protected in this sui generis law. 
However, what is TK in this Draft is still not fixed yet.  It seems the Draft still ‘confuse’ 
to decide which one TK definition is needed for Indonesia, due to until now it has two 
alternative definitions.  
Alternative one states that the protection of TK shall be included: 
“Know-how, skills, innovations, practices, concepts, learning, and other habits 
that form the lifestyle of traditional communities including agricultural knowledge, 
technical knowledge, ecological knowledge, knowledge of traditional treatment 
encompassing medicine, and healing procedures, as well as knowledge related to 
GR”. 
Alternative two states that the protection of TK shall be included: 
“The idea, concept, appearance, learning and others habits and innovations that 
form the lifestyle of traditional communities including the knowledge of 
traditional treatment encompassing medicine and healing procedures, the 
knowledge of space and time, agricultural knowledge, the knowledge of the 
natural environment, the knowledge of the flora and fauna, the knowledge of 
substances and raw materials, the knowledge of anatomy, the knowledge of 
astronomy, and the knowledge related to GR”. 
Both definitions are quite similar. Nevertheless, as the requirement for a good law, it is 
very important the words shall be systematic, obvious or easy to understand, and non-
multi interpretations.  Based on these considerations, the second alternative seems better 
meet these criteria.  
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c) What criteria should this subject matter meet to be protected? 
Whether all TK can be protected under the sui generis law? To answer this question, it 
can refer to the Panama sui generis. It states that the criteria subject matter to be protected 
must be capable for commercial use,121 must be based upon tradition, its tradition doesn’t 
need ‘old’,122 must be collective or must be regarded as belonging to one or more of 
indigenous communities in Panama.123 It shows there are some requirements that need to 
meet for the TK so that can be protected under this Law. While, in the context of 
Indonesia, referring to the concept of ‘traditional’ in the Draft Law concerning Protection 
and Utilization of Intellectual Property of TK and Traditional Cultural Expression Article 
2 states that the TK and traditional cultural expression protection encompassing cultural 
element that organized, developed, preserved and passed down as traditions. Moreover, 
referring to the definition of ‘traditions’ itself, The Great Dictionary of Bahasa (KBBI) 
describes tradition as hereditary practices handed down from ancestors that still existing 
in the community. In fact, most of TK that still exist in the community often have been 
developing, thus it is not original anymore.  
In addition, the owner of the knowledge possible individual or collective. According to 
this issue the sui generis law that to be formed should be considered specific criteria of 
protection and condition that the subject matter should meet for protection encompassing 
originality, novelty, or distinctiveness, collectively or individual. As exemplified in the 
Decree-Law No. 118, of April 20, 2002 of Portugal that provide protection against the 
                                                        
121 Panama Law No. 20 (June 26, 2000) Article 1 
122 Panama Law No. 20 (June 26, 2000) Article 15  
123 Panama Executive Decree No.12 (March 20, 2001) 
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commercial or industrial reproduction and/or use of TK developed by local communities, 
collectively or individually.124 
d) The beneficiaries of protection: holders of TK 
Protection of TK should be aimed to ensure the sharing of benefit for the holder of 
knowledge. However, in practice it is not simple. The determination of whom and why 
one party is considered to be the owner of the TK should be regulated in the sui generis 
law. In certain cases, it is often individual produces the TK (e.g. traditional medicine) 
without engaging the traditional community. In other cases, it possessed by some 
members in the traditional community. The knowledge asymmetrically distributed among 
individual within the group. Last possibility is certain knowledge maybe known by all 
members of the traditional community (common knowledge), and even held across 
national boundaries.  
For these issues, we can refer to the Nagoya Protocol Article 11 that states: 
1) In instances where the same GR are found in situ within the territory of more than 
one Party, those Parties shall endeavor to cooperate, as appropriate, with the 
involvement of indigenous and local communities concerned, where applicable, 
with a view to implementing this Protocol; 
2) Where the same TK associated with GR is shared by one or more indigenous and 
local communities in several Parties, those Parties shall endeavor to cooperate, as 
appropriate, with the involvement of the indigenous and local communities 
concerned, with a view to implementing the objective of this Protocol. 
Related to determine who are the indigenous peoples, it can refer to several regulations of 
Indonesia. The Law No. 32 year 2009 defines the indigenous peoples as a group of 
communities living traditionally in a specific geographic area due to the binding origin of 
ancestor, strong relations with the environment as well as system of values determining 
economic, political, social and legal structures. Furthermore, Article 67 of Law No.                                                         
124 WIPO Publication No. 920 Booklet No. 2. Available at Secretariat of WIPO. 
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41/1999 concerning Forestry states the rights of traditional communities. It acknowledges 
the indigenous forest as a part of the state forest, so all access permission derives from the 
forest’s GR in addition to the Government should get consideration from the traditional 
community.  
However, although the involvement of the community is recognized, but how its 
participation should be done, does not clear yet. To solve this issue, Mt. Kitanglad 
Protected in Philippines and Saba, Malaysia has been designed the Community 
Protocol. 125  It provides to allow communities to participate in the discussion and to 
provide input to those who seek access for the TK. The Community Protocol enables the 
communities to assert their own customary law before granting access to the user. 
Ultimately, by strengthening the involvement and the rights of the traditional 
communities, it will increase the sense of belonging that may contribute to a country’s 
political situation, economic and social stability.  
e) The kind of rights to be granted 
After determination of the owner of TK, the sui generis law must be able to explain the 
kind of rights to be granted. Whether exclusive rights, moral rights or merely 
remuneration rights. Generally, most of the countries that use the sui generis law, granted 
the exclusive rights to the owner of TK. It gives the owner the privilege to give 
permission or prohibits other parties to do the utilization of knowledge. The countries 
who granted the exclusive rights to the owner among others, Costa Rica through the 
Biodiversity Law No. 7788, African Model Legislation of 2000, Provisional Measure No. 
2186-16 of 2001 of Brazil, Philippines through the Indigenous Peoples Rights Act of                                                         
125 Timmermans, Karin (ed), “TRIPS, CBD and Traditional Medicine: Concept and Questions”, Report of 
an ASEAN Workshop the TRIPS Agreement and Traditional Medicine Jakarta, 13-15 February 
2001(2001): p. 59. 
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1997 of the Philippines, India through the Biological Diversity Act of 2002 of India, and 
Law No. 27, 811 of 2002 of Portugal.  
f) How are the rights acquired? 
Provide the description of how the acquisition of the rights in the sui generis law is 
important in order to prevent the unjustified claiming of subject matter. Even though, 
there are some countries have been developed the sui generis law, however not all of 
them provide a clear description of how the acquisition of rights will be granted, as an 
example is Brazil.  
As a country that has the sui generis law to protect their TK, however, the law does not 
specific explain the procedures or formalities for the acquisition of rights. Article 11 (II) 
(d) Provision Measure No. 2186-16 of 2001 of the Brazil merely mentions the 
organization of a database containing information on associated TK by the management 
Council, but there is no requirement for TK to be included in the database in order to be 
protected. Similarly, India through the Biological Diversity Act of 2002 mentioned the 
person who shall be required to take approval of the National Biodiversity Authority 
before accessing any biological resources in India. However, it does not obviously define 
registration as the required procedure for the acquisition of rights.  
Contrary with both regulations, China regulates the requirement in order to obtain the 
rights to use the GR related to TK. It was conducted through harmonizing the sui generis 
law and IP Laws. It harmonizes the Patent Law of 2000 and the Regulations on the 
Protection of Varieties of Chinese Traditional Medicine that states’ rights are acquired 
through the Patent Law of 2000 under Chapter III by filing an application for Patent to 
the State Council’s Patent Administration Department. In addition to harmonize the Sui 
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Generis Law and IP Laws, it possible to harmonize the sui generis law with others 
regulation such as Ministerial Regulations.  As can be seen in the Act on Protection and 
Promotion of Traditional Thai Medicinal Intelligence, B.E 2542 Section 20 states that 
rights are acquired by applying for registration to the registrar in accordance with the 
rules, procedures and conditions prescribed in a Ministerial Regulation.  
g) How to administer and enforce the rights; and  
The rights were useless if they cannot be enforced. The protection of TK will be not 
effective if the protection is not accompanied with the availability of effective and 
expeditious solutions against their unauthorized reproduction and/or utilization such as 
injunctions and adequate compensation. African Model Legislation for the Protection of 
the Rights of Local Communities, Farmers and Breeders, and for the Regulation of 
Access to Biological Resources of 2000 is an example the sui generis law that provide the 
administer and to enforce the rights.  
Article 67  
(2) States that without prejudice to the exercise of civil and penal actions, which may 
arise from violations of the provisions of this legislation and subsequent regulations, 
sanctions and penalties to be provided may include: i) written warning; ii) fines; iii) 
automatic cancellation/revocation of the permission for access; iv) confiscation of 
collected specimens; v) permanent ban from access to community knowledge and 
biological resources.  
(3) The violation committed shall be publicized and reported by the National Competent 
Authority to the secretariats of relevant international agreements.  
(4) When the collector conducts his/her operations outside of national jurisdiction, any 
alleged violations by such a collector may be prosecuted through the cooperation of 
the government under whose jurisdiction the collector operates.  
Moreover Art. 68 decisions on agreements regarding access to community knowledge 
may be appealed through appropriate administrative channels. Recourse to the courts 
shall be allowed after exhaustion of all administrative remedies.  
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h) How are the rights lost or how do they expire 
Related to this issue, generally there are two approaches. First approach is not giving the 
time restriction of protection. It speaks to intergenerational and incremental nature of TK. 
As an example through African Model Legislation Article 23 (1) specifies states that 
“Community Intellectual Rights of the local communities, including traditional professional 
groups, particularly traditional practitioners, shall at all times remain inalienable.” The 
second approach is to provide the time restriction of protection.  This approach sees the 
protection of TK should be started since the first commercial exploitation of the GR was 
started, and it can be renewed for a period of time. As an example through the Act on 
Protection and Promotion of Traditional Thai Medicinal Intelligence, B.E 2542 Section 
33 states that the IP right on traditional Thai medicine shall be valid for a lifetime of the 
right holder of the registration and extend for another 50 years after his decease. 
Moreover Section 34 states in the case of joint ownership, the right extends for 50 years 
from the date, which the last joint owner deceased.  From both approaches, the first 
approach is generally more chosen by countries that have dealt with the protection of 
TK.126 
i) How and who will manage the money (sharing of benefit) 
In this issue, some experienced that done by other countries may use as reference, such as 
India’s experience. In the Jeevani drug case, to manage the money of benefit on 
November 1997 Kani people forming the Kerala Kani Samudaya Kshema Trust (the 
Trust) that all members are Kani people. Appointed, as the President and vice president of 
the Trust is Kani people that imparted the knowledge to the scientist. Besides managing 
the money, the Trust is formed in order to promote welfare and development activities for                                                         
126 WIPO/GRTKF/IC/5/8 (April 28th, 2003), p. 57. Available at Secretariat of WIPO 
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Kani people, to prepare a biodiversity register to document the traditional knowledge base 
of the Kani people, and to promote sustainable use and conservation of biological 
resources among the Kani people.127  
In addition to India’s experience, another model of managing shown through San-Hoodia 
case. This case shown the effort of San communities in order to ensure the money will be 
used for the benefit of San Communities. They formed the San Hoodia Benefit Sharing 
(the Trust). In contrast to India, the Trust is formed by some elements of CSIR, the 
regional San Councils, WIMSA, and the observer from the South African Department of 
Science and Technology.  Through the Trust, all benefit that obtained by San people then 
used for education, jobs, and preservation of their language. 
Based on these experiences, it should be considered to establish the body that will be 
responsible to manage the money.  The body could be formed and fully maintained by the 
people. It is also possible maintained by several elements, depending on the readiness of 
each community.  
Besides minimum requirement of issues that need to consider and solve, in order to 
establish the sui generis laws, there are other several possible legal issues that need to 
consider, are: 
4. 4. 1. 2. ii. Institutional Mechanisms 
As mentioned in the CBD, the State has the sovereign right to exploit their resources. In 
the exploitation, to ensure the sustainability and to provide a fair and equitable ABS from 
its utilization, it needs to take appropriate and proportionate national legislative. 
Moreover, the sui generis law also should be considered to establishing competent                                                         
127 See page 41 for complete case 
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authorities. Based on the Nagoya Protocol, there are several competent authorities that 
shall be established in order to build the ABS mechanism, are: National Focal Points, 
National Competent Authority, the Access and Benefit Sharing Clearing House, and 
Checks Point. 
a)  National Focal Point 
Based on Article 13 (1) of the Nagoya Protocol it mandates to the Party to designate a 
National Focal Point (NFP) on ABS.  It will become liaisons the State (Parties) to the 
Secretariat. The NFP is in charge to provide information about the procedure, the 
Competent National Authority (NCA), and other stakeholders such as indigenous or local 
communities. The NFP also provides information on legislation, rules, and procedures 
applying for accessing GR to get PIC and establish MAT. 
In addition, it also will be represented the Party between meetings of the conference of 
the Parties in its routine relation with the Secretariat. This relation include such activities 
as active communications, representation at meetings, dissemination of information, 
responding to various requests, collaboration with other national focal points in other 
countries, monitoring, promoting and/or facilitating national implementation of the 
CBD.128 The form of NFP itself is possible as person or institution that is designated by 
the Government. In sum, later on the NFP is the first contact point for a user who wishes 
to access the GR from that country. Additionally, besides its duties and functions, it is 
also possible to NFP acts as the National Competent Authority (NCA). 
b)  National Competent Authority  
                                                        
128 WIPO Document: Module A-2 Version 2-February 2009. Available at the Secretariat of CBD. 
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Furthermore, Article 13 (2) the Nagoya Protocol also mandates to the State Parties of the 
Convention to establish the National Competent Authority (NCA). Each party shall 
designate one or more NCA on ABS. The NCA shall in accordance with applicable 
national legislative, administrative or policy measures, be responsible for granting 
permits or, as applicable, issuing written evidence that access requirements have been met 
and be responsible for advising on applicable procedures and requirements for obtaining 
prior informed consent and entering into mutually agreed terms. Due to the main function 
of NCA as a competent authorities to decide to grant or deny access permissions, it 
should be strongly considered by the Government that the party designated as the NCA 
shall be parties or the Ministry that really know and responsible on the utilization of GR 
in Indonesia.  
In order to perform the duties, the NCA can work together with other institutions such as 
work together with several relevant ministries in Indonesia, e.g. access permit to some 
GR that contain analgesic, it can be given after prior coordination and give a 
recommendation from the Forestry Ministry Republic of Indonesia and the Ministry of 
Health Republic of Indonesia. Due to do its function, the Government also should be 
considered to establish an intergovernmental coordination team among the ministries. It 
will be the liaison among the ministries. As proposed by the Ministry of Environment 
Republic of Indonesia, the team should fulfill several characteristics, are:129 
1. Independent; 
2. Competent in assessing the access request;  
3. Transparent; 
4. Permanent;                                                         
129 The Ministry of Environment Republic of Indonesia (KLH). Strategi Nasional Implementasi Protokol 
Nagoya di Indonesia (The National Strategic on the Implementation of the Nagoya Protocol in Indonesia) 
Period of 2011-2020. KLH: Jakarta: p. 11.  
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5. It has the authority that established by the law; 
6. Capable to represent the parties’ interest.  
It is mentioned before that the NFP might also double as NCA. According to that 
statement, in order to establish the ABS mechanism in Indonesia, it is relevant if the 
Government also choose the Ministry of Environment Republic of Indonesia as NCA for 
ABS in Indonesia. Moreover, in addition to assign the Ministry of Environment Republic 
of Indonesia as primary NCA in Indonesia, the Government of Indonesia also can assign 
some ministries that responsible and capable to manage Indonesia’s GR, such as the 
Forestry Ministry Republic of Indonesia, and the Ministry of Agriculture Republic of 
Indonesia, the Ministry of Health Republic of Indonesia, the Ministry of Marine Affairs 
and Fisheries Republic of Indonesia, and Indonesian Institute of Sciences (LIPI). 
c)  Checkpoints 
To support the compliance, for monitoring and enhancing transparency the utilization of 
GR, the Nagoya Protocol mandates to each Party shall take appropriate, effective and 
proportionate measures. Such measures shall include designing one or more checkpoints. 
It will be an authorized institution that would collect or receive, as appropriate, relevant 
information related to prior informed consent, to the source of the genetic resource, to 
establishment of mutually agreed terms, and/or to the utilization of GR.130 Shortly, it will 
be a superintendent institution over the utilization of GR. Due to do its function, the 
Government also should be considered that the party designated as the Checkpoints shall 
be parties or the Ministry that really know and responsible on the utilization of GR in 
Indonesia, starting from the research, development, innovation, pre-commercialization, 
intellectual property registration process, and commercialization. In the Indonesia context,                                                         
130 Article 17 of the Nagoya Protocol 
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and based on the Ministry of Environment Republic of Indonesia (KLH) were proposed, 
some institutions that are capable to perform the checkpoints function, are:131  
1. National Competent Authorities; 
2. Indonesian Institute of Sciences (LIPI); 
3. Universities; 
4. Directorate General of Customs and Excise Republic of Indonesia; 
5. Indonesia Agriculture Quarantine Agency; 
6. The Stakeholder of Conservation Area; 
7. The Competent Authority of Indigenous Peoples; 
8. Directorate General of Intellectual Property Rights. 
d)  The Access and Benefit Sharing Clearing House  
In addition to institutions above, Article 14 of the Nagoya Protocol also mandates to each 
party to design the Access and Benefit Sharing Clearing House (ABS-CH) in order to 
establish the ABS mechanism. It shall serve the information related to ABS. In 
particularly, it will serve as the institution where the exchange of information that 
required by the Nagoya Protocol. By hosting relevant information regarding ABS, the 
ABS-CH will offer the opportunities for connecting users and providers of GR or GR 
related to TK. 
Related to the information that will be provided by the ABS-CH, it can refers to the 
Article 14 of the Nagoya Protocol, inter alia:  
a) Legislative, administrative and policy measures on access and benefit-sharing;  
b) Information on the NFP and NCA;                                                          
131 The Ministry of Environment Republic of Indonesia (KLH), supra n 129. 
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c) Permits or their equivalent issued at the time of access as evidence of the decision 
to grant prior informed consent and of the establishment of mutually agreed terms. 
In addition to the above information, it is possible to the ABS-CH to provide additional 
information, such as: 
a) Relevant competent authorities of indigenous and local communities, and 
information as so decided; 
b) Model contractual clauses; 
c) Methods and tools developed to monitor GR; and 
d) Codes of conduct and best practices. 
However, it should be remembered that the ABS-CH is not a data center; it is rather as a 
‘portal’ and ‘directions’ for the users whose find the information. As a source of 
information, it needs a partnership with other data providers. The partnership can be 
conducted among the ABS-CH and universities, research institutions, Government 
institutions, Non-Governmental Organization (NGO), and other institution that have the 
information relating to biodiversity. Ideally, the institution that appointed as the ABS-CH 
is also the Party that acts as the National Focal Point. 
4. 4. 1. 2. iii. The Guidelines on Access and Prior Informed Consent  (PIC) 
Prior Informed Consent (PIC) is an important concept in the system of ABS 
implementation before access permit to the utilization of GR were grant from the provider 
to the user of GR related to TK. In CBD, the concept of PIC is mentioned merely a moral 
obligation if not the legal basis for user prior getting the official permission for utilizing 
from the Government. The Bonn Guidelines more strict in this regard. The Guidelines 
states that PIC from indigenous people and local communities and the approval and 
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involvement of the holders of traditional knowledge, innovations and practices is an 
obligation. It is a must. Moreover, in the Nagoya Protocol it was confirmed in Article 7 
that is mentioned that the State shall take legislative, administrative and policy to ensure 
the TK was accessed based on the Prior Informed Consent (PIC) and Mutually Agreed 
Terms (MAT).  
In the Indonesian context that adopts regional autonomy and refers to the Article 17 Law 
No.32 Year 2004 regarding The Local Government states that authority, responsibility, 
utilization, cultivation, and biodiversity management in addition performed by the Central 
Government, it also mandates to the Local Government. The authority of the Central 
Government encompasses authority to issue access permits and benefit sharing to GR. 
However, as a Party whose issue the access permit, the Central Government shall ensure 
that utilization from Indonesia’s biodiversity will give benefit and prosperity to 
Indonesian society.  
Moreover, in order to establish the policy related to access procedure, the Government 
should be considered several principles, are:132 
1. The TK is part of the State sovereignty; 
2. The indigenous people is the owner and the rights holder of TK, hence they role 
must be involved; 
3. To respect the human rights and maintenance the customary rights of indigenous 
peoples in order to control the accessing from their TK especially that has spiritual 
values;  
                                                        
132 The Ministry of Environment Republic of Indonesia (KLH), White Paper: Pengetahuan Tradisional 
Sebagai Bagian Kearifan Lokal dari Masyarakat Hukum Adat yang Terkait dengan Sumber Daya Genetik 
dalam Protokol Nagoya (Traditional Knowledge as part of Local Wisdom of Indigenous Peoples Related to 
Genetic Resources in the Nagoya Protocol). KLH: Jakarta (2011). 
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4. Recognizing and to develop the customary law, the protocol of communities and 
other laws that respected by the community which is appropriate with national 
laws; 
5. Respecting the principle of prior informed consent in the ABS implementation.  
Based on the Government’s authority, refers to the Ministry of Environment Republic of 
Indonesia (KLH) proposed, in the ABS context, the roles distribution between Central 
Government and Local Governments, include among others: 
1. The Central Government: granting access permissions are conducted through one 
door system and centralistic. 
2. The Local Government: in the Prior Inform Consent process, mediation, 
facilitation, and inventory of indigenous people. 
3. Indigenous people: the owner of the TK and the benefits receiver.133 
The full process of regional autonomy will be conducted when the capacity of Local 
Government and local communities are considered ready enough, especially in the 
process of benefit sharing negotiating.  
In addition, bearing in the mind the objectives, as well as the prevailing term and 
condition, are different, it also may recommend to establish different access procedure for 
each access purposes. In this sense, procedures for agricultural purposes may be advisable 
different with pharmaceutical purposes. Moreover to procedure for commercial research 
and scientific research should be different.                                                          
133 The Ministry of Environment Republic of Indonesia (KLH), supra n 129, p. 12. Moreover, based on the 
Elucidation of the Article No. 67 (1) Law of the Republic of Indonesia No. 41 of 1999 concerning Forestry 
it is stated that to acknowledge the existence of indigenous law community, there are several elements that 
must be fulfilled, are: a. the communities are still in the form of associations (paguyuban/ 
rechsgemeenschap); b. there are institutions in the form of customary law institution; c. clearly 
encompassed in the jurisdiction of customary law; d. there is an institution and apparatus of law, 
specifically customary law courts, that are still adhere to; e. forestry levies are still conducted in the 
surrounding forest areas to their daily sustenance. 
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4. 4. 1. 2. iv. Mutually Agreed Terms (MAT) 
In addition to establish the regulations, competent institutions, and the database, other 
important requirement is establishing the access and benefit-sharing contract upon 
mutually agreed term (MAT). It is a written agreement that contains of requirements, 
rights, and obligations of the parties who have agreed based on the principles of freedom 
of contract. Hence, it must be made in a written form not orally. Article 5 of the Nagoya 
Protocol states in order to implement the ABS it shall be shared in a fair and equitable 
among between the parties. In that sense, any issues related to ABS shall be established 
and agreed through mutual and equitable discussion. In the context of MAT, sharing of 
benefit encompassing distribution activities both financially (monetary) or non-financial 
(non-monetary) that derived from research activities, development, commercialization 
and licensing which is arising from utilization of GR related to TK. 
Due to ability of the local people, which is still not able to make a good contract, at the 
early stage, the Government can develop a contract model with clauses that aims to 
protect the public interest. The clauses should be able to define unequivocal rights and 
obligations of the parties, the forms and how the sharing of benefit is done, access to the 
justice and also the dispute resolution clause. The firmness of local authorities mainly 
those related to the determination of the forms of power distribution from the central 
management to local management, whether in deconcentration or decentralization.134  
In order to develop a contract model of ABS agreement, Indonesian Government could be 
referred to the Draft Intellectual Property Guidelines for Access to Genetic Resources and 
Equitable that issued by WIPO.135 As well as referring to the WIPO contract model, the 
                                                        
134 The Ministry of Environment Republic of Indonesia (KLH). supra n 132. 
135 WIPO/GRTKF/IC/7/9 (July 30th, 2004). Available at the Secretariat of WIPO. 
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Indonesian also can refer to the contract model from several countries such as Argentina, 
India, Australia or South Africa.  
In addition to the all issues above, in order to achieve the purposes of its protection, the 
sui generis law further should be considered several important things, are: 
a) To prevent the disintegration, it should be remembered that that although the people 
of Indonesia consists of hundreds of tribes, the tribe is unity. It has the collective 
rights on the Indonesian’s TK including traditional medicine knowledge. Thus, the 
knowledge of particular indigenous peoples, for example, the knowledge of Jamu is 
not the only Java’s property but its shared heritage of the unity of the local Indonesian 
community. Hence, other Indonesian outside from Java also can use it; 136 
b) Strengthen the state control over their biodiversity as mandated by Article 33 of the 
Constitution of the Republic of Indonesia 1945; 
c) It must recognize the right of indigenous people and local community as the owner of 
the knowledge and the provider of GR; 
d) In a sui generis law, it must ensure the sustainable development of the local 
indigenous community creativity. Thus, all Indonesian can do the utilization and 
development of traditional medicine. In other words, the law should not hinder the 
creativity development of TK itself.  
 
4. 4. 2. Defensive Protection: Traditional Knowledge Documentation  
                                                        
136 Sardjono, Agus, Hak Kekayaan Intelektual dan Pengetahuan Tradisional (Intellectual Property Rights 
and Traditional Knowledge). Bandung: Alumni (2010): p. 252-253. 
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It is cannot deny that TK database at this time is the most an effective deterrent to prevent 
granting the Patent register to the wrong parties, which do not fulfill the requirement of 
novelty.  
Indonesia itself since ratified the CBD has been starting to establish the TK database. It is 
noted that several institutions in Indonesia had started this project, such as Indonesian 
Institute of Sciences (LIPI). Related to the GR, LIPI has fifteen databases, are:137 
1) The Database of Plant Resources of South East Asia (Proses -Biology); 
2) The Database of Coral (Oceanography); 
3) The Database of Microbial Cultivation (Biotechnology); 
4) The Database of In Vitro Tissue Culture (Biotechnology); 
5) The Database of Germplasm Garden (Biotechnology); 
6) The Database of Gene and Gene mutation of Seed-quality for the foods 
(Biotechnology); 
7) The Database of Information of Infectious Diseases in Indonesia 
(Biotechnology); 
8) The Database of Plant Nursery Collection (Botanical Garden); 
9) The Database of Rare Plants Collection (Botanical Garden); 
10) The Database of Herbaria Collection (Botanical Garden); 
11) The Database of Orchids Collection (Botanical Garden); 
12) The Database of Seeds Collection (Botanical Garden); 
13) The database of Medicinal Plants (Botanical Garden); 
14) The Database of Zoology Museum; 
15) STORMA (Stability of Rainforest Margins in Indonesia).  
 
However, all databases are manual, it cannot access online and closed for public. In 
addition to the LIPI, the Government institution that already conducted to inventory of 
the cultural heritage in Indonesia is the National Library of Indonesia. Since 2004, the 
National Library of Indonesia have been documenting Indonesian temples and design a 
website that open to the public, namely Kepustakaan Candi (Temple of Literature) and 
the website address is http://candi.pnri.go.id.  Moreover, in addition to the Government, 
civil participants are needed. In Indonesia, there are several online database related to TK                                                         
137 Riyanto, Slamet, et., al., Rancangan Teknis Sistem Informasi Sumber Daya Genetic dan Pengetahuan 
Tradisional (The Design of Technical Information System of the Genetic Resources and Traditional 
Knowledge). LIPI: Jakarta: 4-5. 
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in Indonesia. One of it is Perpustakaan Digital Budaya Indonesia/PDIB (The Indonesian 
Cultural Digital Library), and the website address is http://www.budaya-indonesia.org/.  
Perpustakaan Digital Budaya Indonesia (PDIB) is an independent project between 
between researchers in the Central of Complexity Studies, Bandung Fe Institute (BFI) and 
alumni of the Institute of Technology Bandung who are members of IACI (Indonesian 
Archipelago Culture Initiatives). The project was initiated in the year December 31st, 
2007 in Bandung, and become the leader of PDIB project is Hokky Situngkir. PDIB itself, 
collecting and providing the information’s related to TK (called as ‘artefak’). The website 
was launched on April 2008 to the public. At that time, it contains approximately 750 
artefak consisting of the textile motifs, tools of war, architectural design and ornaments. 
After more than seven years, at this time it has managed to collect more than 20.000 
artefak. However, it only about 6000 artefak those have been published to the public and 
divided into 15 categories, are: 
1. Traditional dances; 
2. Traditional rituals; 
3. Traditional ornaments; 
4. Traditional textile motifs; 
5. Musical instruments;  
6. Folklore; 
7. Traditional music and songs;  
8. Traditional foods; 
9. Performing arts; 
10. Architecture; 
11. Traditional costumes; 
12. Traditional games; 
13. Traditional weapons and armaments; 
14. Ancient manuscripts and inscriptions; 
15. Traditional medicines. 
 
Contrary with the Indian Traditional Knowledge Digital Library that currently has been 
able to present the information’s in five different national languages, at this time PDIB is 
providing the information’s only in Indonesian language, Bahasa. Since its establishment 
until today, the funding of this project comes from personal donations. Mostly comes 
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from people in Bandung Fe Institute (BFI). Effort to make this project under auspices of 
the Government has been attempted indeed, however it was failed due to some reasons.138  
Moreover, in order to build an effective defensive protection, it should be considered 
several possible legal issues on how they publish.139 Those issues are: 
4. 4. 2. 1. Prior informed consent and clarify of objective 
However, as a consequence of its implementation, the holder of TK shall open their 
knowledge to the third party. It would mean the holder might release the patent rights 
over any innovations that disclosed. And due to the defensive protection in the end 
provide the information of TK and readily available to the public, it will raise the 
possibility for third party to access it and moreover using this information. It is becoming 
risky, if the information then used regardless of the right and interest of the TK holder. In 
this sense, it is important to consider carefully whether the protection would actually 
prefer pursue merely through the positive protection strategy or the stakeholders need to 
combine both strategy, positive and defensive, in the same time.  
Related to the objective of protection, it must be clearly stated. As an example it shows 
by TKDL of India. In all of TKDL Access Agreement that they make, it is always clearly 
stated the objective of protection, i.e.: 
“...Whereas TKDL at CSIR contains image of Ayurveda, Unani and Siddha 
formulations and Yoga Practices with an objective to protect Indian Traditional 
Knowledge already available in public domain”. 140 
Moreover, it is also states that the TKDL is a database in five international languages that 
converts from Indian TK is prior art. 141 In sum, these notions are done as a form of                                                         
138 Interviewed with Hokky Situngkir (leader of PDIB) on Thursday, June 10th, 2014. 
139 WIPO/GRTKF/IC/5/6. Available at Secretariat of WIPO. 
140 Document of TKDL Access Agreement Logno: 2008/0387 
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assertion that the development of TKDL also shall be directed for strengthening and 
recognizing TK as prior art.  
4. 4. 2. 2. Date of publication 
Defensive protection has legal and practical aspect. If the practical aspect concerns to 
ensure the information is available to search by patent examiners and authorities, in the 
legal aspect it concerns whether the TK is a prior art under the Patent Law in a country. 
However, prior art only will be considered if the knowledge has been available and 
known by the public before the filling date of the patent application submitted. It is 
important to understand, particularly in the Internet based publication strategies, where 
the content in the webpage is often changed without obviously date and information when 
it was done.  
Moreover, other legal question that will arise is about the recognizing of undocumented 
TK (transmitted orally) as prior art. It becomes important to notice, due to in international 
context, it lack of uniformity of understanding on it, such as Australia. It shows through a 
decision issued by the Australian Patent Office (APO) case Vincent Joseph Collins v 
William Robert McGilyray (2002).142 This case about the application that was concerned 
in a method for producing blue color oil from a mixture of the wood and bark from the 
Northern Cypress Pine plant (Callitris inratropica). Even though one of the documents in 
the former case shows that this knowledge referring to the traditional use of the bark 
resins of the native pine by Kiwi people of Northern Australia, however at the Hearing it 
was found the application has novel and inventive. It shows that in Australia even though 
                                                                                                                                                                     
141 Id. 
142 WIPO/GRTKF/IC/13/7 (September 18th, 2008). Available at Secretariat of WIPO. 
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TK is recognizing but without documented evidence, it is not automatically make TK as 
prior art.  
Contrary with Australia, the Austrian Patent Law shall be considered information 
disclosed orally in any country including as relevant prior art. It also shows by China. In 
China jurisdiction, in addition to written information that published both in China and 
abroad, the information that is orally disclosed locally and disclosed through use is also 
recognizes as prior art. In addition to Austria and China, Portugal is an example country 
that states clearly to recognize oral information, which is available to the public, or by use 
in any part of the world as Prior art. From these countries, it shows that important date is 
neither the date on which the knowledge has been publish or known by the public, nor the 
date on which the knowledge written down. 
4. 4. 2. 3. Language Availability 
The aim to build this system (defensive protection) is to prevent third party using the 
knowledge without any permission from the holder of TK. In order to achieve this aim, 
collaboration between foreign Patent office is a must. This collaboration will be done in 
the form of verification. It will be conducted before the Patent rights were granted. The 
Patent examiner will check the novelty of Patent application in the traditional database. If 
the application has novelty requirement, the Patent rights will be granted, but if the 
knowledge of Patent application was revealed before by the TK, the Patent rights will be 
rejected. In this process and in order to provide convenience for the patent examiners, 
language becomes important. Traditional knowledge database hopefully acts as bridge 
between the TK information that existing in local languages and patent examiners.  As 
practiced by India, through the TKDL, from the beginning till now, it noted the 
information that provide in TKDL has available in five different languages. While, 
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information in Korean Traditional Knowledge Portal (KTKP), at this time, it can be 
accessed in two languages i.e., English and Korean.  
Furthermore, in addition to national language (Bahasa), the option for other language at 
least English must be provided. It is relevance since the regulation related recognizing the 
information in foreign language, as prior art in many countries are different. Even though 
mostly recognizing any foreign languages (including dead or minority languages) is 
considered to be prior art, however, State such as Thailand and Bangladesh merely 
considered and approve the information that only available in language and English to be 
prior art.143 
4. 4. 2. 4. The Disclosure of the Content 
Another important aspect that needs to consider is the content. The stakeholder may 
consider the content of information has a complete and comprehensive description of the 
knowledge or cover merely certain aspect of the knowledge. However, if the content 
merely contain certain aspect of the knowledge it possible uncovers and failed to prevent 
subsequent patent claims on other aspect of the knowledge. Contrary, if the content 
including the description of technical approaches, ideas and certain innovations it may 
effective to prevent subsequent patent claims of the TK. In the context of Indonesia, 
related to the reality that Indonesia lack of written document of TK, the second notion 
looks more challenging and it takes longer time to develop it. However, the purposes of 
the database is should achieve not only one kind of IPRs field, perhaps it should achieve 
multiple fields of IPRs. Furthermore, it is need to expected that the traditional database 
that will be developed not merely contains the TK related to GR, but also shall including 
the other fields of TK such as art, ceremonies, literature, agriculture, etc.                                                          
143 WIPO/GRTKF/IC/9/INF/6 (February 27, 2006). Available at Secretariat of WIPO. 
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4. 5. Developing the Protection of Genetic Resources related to Traditional 
Knowledge in Indonesia Indonesia has billion of genetic resources and traditional knowledge related to genetic resources. It has economic values that need to be maintained and developed, so it can be utilized in a sustainable manner for the Indonesian prosperity, as mandated in the Constitution of Republic of Indonesia. Moreover, previously it was 
mentioned that there are several main reasons why traditional knowledge needs to be 
protected, are: equity considerations, conservation concerns, prevention of appropriation 
by unauthorized parties or avoiding bio-piracy, and to secure the human rights of 
indigenous and local communities over their intellectual property. In order to realize it, 
the CBD seeks to each contracting Party shall, as far as possible and as appropriate: 
subject to national legislation, respect, preserve and maintain knowledge, innovations and 
practices of indigenous and local communities embodying traditional lifestyles relevant 
for the conservation and sustainable use of biological diversity and promote their wider 
application with the approval and involvement of the holders of such knowledge, 
innovations and practices and encourage the equitable sharing of the benefits arising from 
the utilization of such knowledge innovations and practices.  
Moreover, the CBD offers to the Parties to develop two forms of protection. It should be 
undertaken in a comprehensive manner, using both of it. Further, the TK protection in 
Indonesia should include: 144 
1. Endorsements of the draft bill concerning Genetic Resources, the draft bill of 
Protection of Traditional Knowledge and Traditional Cultural Expressions, and draft 
bill of Culture. These action should be followed by the amendments of certain 
                                                        
144  For detail see WIPO/GRTKF/IC/17/INF/5, (2010). Available at Secretariat of WIPO. 
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existing Intellectual Property Rights subject matters, and harmonize it in line with 
draft bills; 
2. Establishment the database systems as an implementation of defensive protection for 
TK and related GR, Traditional Cultural Expressions, and Intangible Cultural 
Heritages, based on their specific characters and uses. It can be conducted starting 
from local government, which is integrated with Central Government as the highest 
authority in the management of GR and related to TK in Indonesia;   
3. Intensive advocating and empowerment programs for local cultural communities who 
are the holders of rights of their cultural and natural resources by Indonesian 
government based on national financial budgets as well as in cooperation with other 
countries or related international organizations, universities and NGOs; 
4. Constitutional and legal mechanisms available in the case of the government fail to 
manage Indonesian natural and cultural resources for the best interest of the local 
cultural communities. 
However, defensive protection is not a substitute tool of positive. Defensive protection 
will not effective to prevent granting patent rights to the wrong parties without supporting 
from positive regulations. Form of defensive protection will not be able to be a potential 
tool to protect TK without supporting from positive regulation. Similarly, form of 
positive protection will not be able to stop the bio piracy without establishment of 
defensive protection. Both are complementary options.  
Obviously introducing something new in well establishing system is not easy, resistances 
and barriers maybe occur. However, as I described before, through depth identifying 
potential legal issues in both protection, it will give more opportunity and precious legal 
view in order to establish the system of TK protection in Indonesia. 
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Finally, this measure hopefully will create legal certainty and fair relationship between 
provider (particularly Indonesia) and user. It also will make provider feels confident that 
users will respect their procedure and at the some time they will receive fair and equitable 
benefit sharing. In other side, users feel informed about which authorities they must 























The term of ‘genetic resources’ and ‘traditional knowledge’ are an essential and important 
in ABS discussion. It defines the object that will be protected and regulated. However, 
defining both of them is quite difficult. Although the international organizations and 
experts are proposed some definitions, yet until today, there is no single formal definition 
agreed on it. However, even though there is no clear definition on these terms and 
dilemma, at the same time, leaving a definition dynamic and flexible is also giving the 
opportunity to the parties to establish a national policy that suitable for their national 
interest, and surely, definitions are created to complete each other. 
In the context of regulations, the discussion on protecting TK has been slow and difficult 
since there is lack of agreement due to the different interest between developed and 
developing countries. Since the Convention on Biological Diversity was issued, it takes 
almost twenty years to set up an additional protocol, which is the Nagoya Protocol. 
Moreover, it identifies two potential ways to protect TK related to GR over their 
utilization, are defensive protection and positive protection.  
In the context of Indonesia, since ratified the CBD on 1994 there are several efforts that 
have been done by the Government of Indonesia. However, in order to establish the 
mechanism of ABS, there are several factor that caused the protection on TK in Indonesia 
has not yet optimal, are the weakness of public awareness, lack of written evidence, lack 
of indigenous peoples data, the pharmaceutical markets (industries), and lack of 
Regulation. Moreover, there are also several potential legal issues as well as ensuring the 
State sovereignty and recognition the rights of indigenous communities that need to be 
considered. In short, it can divide into two. First, positive protection form encompasses 
the amendment certain Articles in the Patent Law No. 14/2001, and establishing a sui 
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generis law for the protection of TK. It identifies several potential legal issues that should 
be considered by the Government, are: the minimum requirements which consists of 
some basic ideas of protection, the obligation to develop the supporting institutions, prior 
informed consent (PIC) and mutually agreed terms (MAT); Second, defensive protection 
form. It is intended as a deterrent to avoid granting intellectual property (IP) right to the 
wrong parties. It realizes in the form of TK database. Moreover, potential relevance legal 
issues that identified are related to prior informed consent and clarify of objective, the 
date of publication, language availability, and the disclosure of the content. 
However, through depth identification several legal issues related both of protections, 
efforts to protect TK couldn’t just rely on one kind of protection. It should be undertaken 
in a comprehensive approaches as two sides of the same coin, positive and defensive 
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